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DECISIONS 


SUPREME COURT OF FLORIDA, 


AT TERMS HELD IN) dx68—'9. 


FrRanknin Dipper, ApepeL.aAnr, vs. Josepu Trunuck AND 
James J. Hortanp, Stenrr, &e., APPELLEES. 


1. Courts of Equity will grant reliet from judgments of Courts of law 
in # Variety of cases, as where the defense could not at the time or under 
the circumstances be made available at law, without laches of the party ; 
ind in cases of surprise where reasonable diligence could not avail, and 
where the facts constituting the surprise are tantamount to a fraud. 

2. But where a party has a clear, adequate, and easy remedy at law ot 
which he neglected to avail himself by reason of a misapprehension of 
well-established rules of practice; or by reason of witie/pating obstacles 
which might be met with im lus progress, he stops short of pursuing his 
remedy, he is guilty of laches which estop him trom pursuing his remedy 
in Equity. 

3. As, where a party may have the benefit of a bill of exceptions, but 
neglects to »yail himself of it, « Court of Equity will not step in to per- 
form the legitimate office of such bill of exccptions. 


Appeal from the order of Hon, A.A. Knight, Cireuit Judge 
Fourth District. 

The case is stated in the opinion of the Court, 

I. Bishee, Jv. tor Ayyvellant, 

J. M. Baker and A. BR. Meek for Appellee. 

By the Court. 

RANDALL, C. J. This is a suit by Bill in Equity to obtain 
an injunction restraining Joseph Truluck from enforcing a judg- 


ment and execution in his faver against the appellant, and to 
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restrain and prohibit Holland, Sheriff of Duval county, from 
enforcing such execution, and for general relief. 

The bill was filed in the Cirenit Court for Duval county on 
the 5th day of September, 1868, and alleges thai, ou or about 
the 10th day of October, 1866, Joseph Truluck obtained a judg- 
ment, upon the verdict of a jury, against the complainant, for 
three hundred dollars, in an action of replevin to recover the 
possession of a mule; that at the trial, the complainant (defend- 
ant in the suit) proved that he wus the legal owner of the mule, 
having purchased the same of the United States government, 
the government having acquired a title thereto by capture 
during. the war as prize or booty, and that no attempt was 
made to show that it had been recaptured. 

It is further alleged that the party Truluck was the person 
trom whom, the mule was captured, while he was domiciled in 
the “Confederate States,” and adhered to the Contederate gov 
ernment, and that be based his right of recovery in the_re- 
plevin suit upon his ownership betore the capture. 

That upon the trial the Judge instructed the jury that if they 
found from the evidence that the mule in question was prize or 
booty of war, then the defendant was entitled to « verdict in 
his favor; but that if the jury found from the e ‘vidence that the 
mule i in question was the property of the plaintif® at the time 
the suit was commenced, then the plaintiff was entitled to a 


verdict in his faver. 


That the jury disregarded the evidence in the cause, und the 
charge of the Judge, and rendered s verdict in favor of the 
plaintiff Truluck, and against the defendant Dibble. for three 
hundred dollars. 

That during the same term the defendant applied for « new 
trial, on the grounds that “the verdict was contrary to the evi- 
dence, and was excessive, unreasonable, and exorbitant.’ 

' “That the Judge overruled the motion, on the ground that 
he shad, net taken down the evidence, and did not know what it 


was. and that it was not his duty to know the evidence, and 
‘ a | . 
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that he could not take any notice of the evidence, or assume to 
say what the evidence was, unless the counsel of the respective 
parties to the said action could agree upon the same.” That 
the counsel could not agree upon the evidence, and that in con- 
sequence of the said Judge’s omission and neglect of his duty 
to take down the evidence, or to pay such attention to it as 
would enable him to know what it was, complainant was de- 
prived of x new triai, and was precluded trom submitting to 
the Supreme Court, by appeal, the legal questions whether or 
not the verdiet was contrary to the evidence in the case ; that 
he did not and could not. by himself, or through:counsel, make 
up a Bill of Exceptions including the evidence, and procure the 
ume to be signed by three bystanders, as provided by statute, 
hecause bystanders could not be procured for that purpose. 
That an appeal was taken to the Supreme Court “upon the 
question of the duty of the Judge to know the evidence,” and 
the Supreme Court distinctly and pointedly decided that it was 
the duty of the Judge of the Cireuit Court to know what the 
evidence was, by taking minutes or paying attention to it, so 
that he could correctly charge the jury and correctly decide 
upon 2 motion for a new trial; and because the evidence was 
not before them in consequence of the omission of the Judge, 
the Court could not pass upon the correctness of the verdict. 


‘That the complainant had a clear legal and conscientious title 
to the property, and that without any fault, negligence, or want 
of care and diligence on his part, he has been deprived of his 
rights and his legal title; “and that by the failure, omission, and 
disregard of the said Judge to do his duty as decided by the 
Supreme Court, he isin danger of being grossly wronged und 
injured, and has been deprived of his right to have the legal 
title to his property judicially determined and decided ;” and 
~ that from the neglect 2nd omission or failure of the said Judge 
to perform his duty, x fraud has been perpetrated upon his 
rights;’ and that the defendant Holland, Sherif of Duval 
county, has levied upon his property to satisfy an execution 
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issued upon such judgment ; wherefore the complainant prays 
an injunction, as before stated. 

Upon the filing ef this Bill the complainant. moved tor « pre- 
liminary writ of injunction, and the Judge of the Circuit denied 
the motion; and from the order denying « preliminary injune- 
tion the complainant appeals. 

It ix unnecessary to consider whether the complainant had a 
valid defense in the replevin suit, or how clear his case may 
have been, unless we find that he is driven into the Court of 
Chancery by some legal necessity: but assuming that he had 
such defense, we must next ascertain whether by his Bill he is 
entitled to this resort. 

“Courts of Equity will grant relief against judgments at law 
when the defense could not at the time or under the cireum- 
stanees be made available at law without any laches of the 
party ;~ and also,“ when a party is taken by surprise, and could 
not by reasonable diligence have protected himself from the 
consequences of such surprise; or when the fuets constituting 
such surprise are tantamount to a fraud, Equity will grant 
relief.” 

Equity will relieve in many cases against 2 judgment which 
is clearly against conscience ; and against the consequences of 
fraud and circumvention ; and where the party has been misled 
by the opposing party or his privies; and in divers other cir- 
cumstances, as urged by the complainant’s counsel, and sustain- 
ed by authorities cited by him. 

But we must first ascertain whether the party praying such 
relief has either exhausted his remedy, or been deprived of it in 
the court of law by fraud, or by impediments thrown in his way 
by other parties, and without laches of his own. When this 
case was before this Court on a former occasion, the Judge who 
delivered the opinion pointed out very clearly (XT. Fla. R., 137, 
138, 139) the practice proper to be observed in order to obtain 
2 proper review of the case upon its merits. (See also Thomp- 


som’s Dig.. 351, and Laws of 1852-3, p. 100.) The party desir- 
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ing to review a judgment after verdict, is authorized and re- 
quired to make his motion for a new trial in writing, stating the 
reasons therefor, and obtain the decision of the Judge thereon. 
So far this requirement was pursued, and the Judge refused to 
grant a new trial upon the grounds stated in the motion. The 
party was then authorized and required to prepare his case and 
exceptions, and on notice to the other party, ask the Judge to 
sign the same. [f the Judge then refuses to sign or take notice 
of the case, three bystanders may be called upon to sign the 
same, and attest the fact of such presentation and refusal, and 
then the bill is complete, and may be filed and become a part 
of the record. 

It appears by this bill that the complainant stopped short 
upon the refusal to grant a new trial, and made no attempt to 
prepare and present his bill of exceptions, but appealed from 
the opinion of the Judge “that it was not his duty to keep 
minutes, or to know what the evidence was,” which he had just 
listened to. The Judge was under no obligation to furnish 
counsel with minutes of testimony, but he did know what pro- 
ceedings had been had in his presence, otherwise he did not act 
intelligently. His real or pretended ignorance of the facts, 
however, did not prevent the party from preparing and perfect- 
ing his bill of exceptions, and tendering it to the Judge for 
signature. 

No fraud was perpetrated, he was not hindered or prevented 
from exercising due diligence, was not misled, nor was the con- 
duct of the Judge such as to cause a legal “ surprise,” whatever 
other emotion may have been excited by it. 

The omission, therefore, of the complainant to pursue his rem- 
edy at law, which was complete, is not excused by anything 
that transpired, and this omission alone prevented his accom- 
plishing by an appeal in that case precisely what he seeks in the 
prosecution of this bill. 

We are therefore of opinion that the order appealed from 
should stand, 
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Te, Srat: or - Svan UPON THE RELATION oF THE ATION Y-GEN- 
ERAL oF s4ID. STATE, WHO PROSECUTES IN THE NAME AND BY THE AU- 
“ rHonrtTy oF. eAID Srate, vs. Winmaw Il. Grrason, Lierienant- 
: GOVERNOR or ‘sar Srate. 


1. The fifth conties of the 6th article of the Constitution of this State 
provides that “the Supreme Court shall have appellate jurisdiction in all 
cases in equity, als *in all cases of law in which is involved the ttle to, 
‘or ritht of possession of real esiate, or the legality of any tax, impost, 
sessment, toll,or municips! five, or in which the demand or the sae: of 
jthe, property in controversy exceeds three huadred dollars; also in all 
ober exses not included in the general subdivisions of Jaw and equity 
also inal! questions of law alone: in all criminal cases in which the 
offense charged amounts to felony. The court shall have power to issi« 
writs of mandamus, certiorari, prohibition, gue warrants, habeus corpus: ans 
also aj} writs necessary or proper to the complete exercise of its appellate 
jarisdiction.” Held, ‘that the jurisdiction of this court is two-fold —appel- 
late jurisdiction proper, with power to issue ali writs necessary to its full 
exercise, and original jurisdiction to issue the writs specified where they 
are the appropriate remedies 

2. A grant of power to issue x writ of gue warranty embraces und in- 
cludes the proceeding by information in the nature of x gue warrante, 
this proceeding being civil in its essentia! incidents, 2nd having in view the 
same object. 

3. “X constitutional grant of power tu issue u writ of guy warrenty, cau 
\be'exercised by this court without legislative action prescribing the mode 
and manner of its exercise, and the court will discharge its duty by 1 course 
conformable to the principles of the common law, in the absence of legis- 
lation upon the subject. 


sf, pe plea to an information, in the nature of a que warrenty, should set 

out thie defendant’s title at lencth ; it should be responsive to the informa- 
tion. The defendant must justify or disclaim, and not guilty, or von vsur- 
parit; are not -good ‘pleas.)..AJi the facts necessary to constitute a good 
title must be set up. In default of such a plea judgment by default goes 
& the State. 

. The Attorney-General is the proper officer to file an iniormation, in 
tsa nature of a quo warranto, scainst a person holding a public office, to 
inquire into his title tothesame. It is a power incident to his office. 
Upon the filinie of the information the writ issues upon his demand, as in 
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“ordinary actions of debt by the State against its debtors, und in a case of 

this character ‘the court cannot inquire into his motives, or thle motives of 
a thifd person alleged ‘to influence his action. 

The Legislature of this State has no authority to*hear and determine a 
-case\ihvolving.the right and title to the office of Lieutenant-Goyernor of 
this State. © This is x power distinct from the right of the Senate to try an 
officer for crime wpon'articles of impeachment preferred by the Asse mbly. 
Itiis judicial in its character, and « matter solely within judicial covni- 
zanee. Noris it «1 political question beyond the power of the courts to 

determine 


. The right to an office will not be inquired into collaterally ; the only 
method known to the law of trying the legal title 10 an offiee is hy « di- 
rect proceeding for that purpose. a 


An officer dé Jaeto is one exercising the duties of an office under color | 
-of election or appointment, and his acts xre as valid and binding upon the | 
pubiic, orv pen third persons, aS those of tinh offic er de jure ° — 
9. Inu State where equal righis are guaranteed to all by fundamental 
Jaw, the act of Congress entitled “ An Act tu protect all persons in their 
civil rights and furnish the means ef their vindication,” is inoperative to 
permit + party, after a full and fair hearing, to question the correctness of 
jodicia! decisions affecting his rights, and by his own act transferring the 
cause; such a doctrine would destroy all power of State courts, and it is 
the duty of the State court to set aside the petition, and proceed to hear 
and determine the ease xccording to the principles of law. 
10.5 4 presgeution instituted in the dune and in behalf of the people of 
the State of F, lorida, is & substautial com mm ice with the constitutional re- 
quire me nt in section 2 2, article VI., viz.: |“ The style of all process shall 
be ‘ The State of Florida,’ and all DIR 8 be conducted in the 
name xnd by the authority of the sume.” Lt is sufficient, if it appear from 
the record that it is conducted by the authority of the State of Florida as 
distinct from the authority of any other power. 
11. The proceeding by information, in the nature of a que wurranto, is 
essentially « civil proceeding, and the pleadings in it are us much subject 
-to amendment as they are in ordinary civil actions. It is criminal only in 
form. 
12. ‘Lhe Constitution, until clianged in some recognized legal mede, is as 
well « limit upon the power of the people as upon the departments of 
‘the government. The simple election by the people of a person to an 
- office who has not the censtitutions! requisites for cligibility docs not de- 
stroy the effect of the constitutional requirements. The fact that the party 
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is eligible at the time the case és tried cannot modify the principle. He 
must have been so when elected. Nor is it necessary that there shall bea 
party contesting the office before this court can act. It acts upon the mo- 
tion of the Attorney-General. 

13. The terms “ registered voter,” iu section 22, article XVL., ot the Con- 
stitution of the State, refer to the registration authorized by the 6th section, 
article XTV., of the Constitution. It did not become operative as a require- 
ment for eligibility to office before the Legislature had passed a registra- 
tion law, and the constitutional requirement could be complied with. 

14, The office of Lieutenant-Governor of this State being an office cre 
ated by the Convention which framed the Constitution of this State, it is not 
controlled in such manner by the legislation of Congress authorizing the 
holding of such Convention, as makes the constitutional requisites for eli- 
gibility inoperative. Officers clected at the first election to till the offices 
provided by the Constitution must be cligible according to its require- 
ments. 


A. R. Meek, Attorney-General, J. 2. Sanderson, M.D). Papy, 
und wf, 4. Peeler, for the State. 


DS. Walker and Horatio Bishee, Jr.. tor Respondent. 


Almon KR. Meek, Attorney-General of the State of Florida, 
on the 19th day of November, A. D. 1868, during a term of the 
Supreme Court of said State, appeared and made his certain 
motion in said court, in the words and figures following. te 
wit : 

Ex PARTE Srate or Frlorima, Ex ees. Auwon R. Micex, Aq 
TORNEY-GENERAL OF THE STATE or Fiorina, 


And now the said Attorney-Gencral moves the court for leave 
to file an information in the nature of a quo warreuto against 
William H. Gleason, exercising the functions, &c., of Lieutenant- 
Governor of the said State, and for due process according to the 
prayer of said information. 

Atmos R, Merk, Attorney-General. 
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Leave being granted, he thereupon filed an information, inthe 
nature of a quo warranto, against William H. Gleason, in the 
words and figures following, to wit : 


IN THE SUPREME COURT OF THE STATE OF FPLORIDA, 


Almon R. Meek, Attorney-General of the people of the State 
of Florida, who sues tor the said people in this behalf, comes 
here before the Justices of the people of the State of Florida of 
the Supreme Court of the same people, on the nineteenth day of 
November, A. D. 1868, at an extra and special term thereof, 
und for the said people gives the said court here to understand 
and be informed that William II. Gleason, to wit, in said State, 
for the space of five months, now last past, and upwards, has 
used, enjoyed, exercised, and performed, and still does use, en- 
joy, exercise, and perform without warrant or authority, in vio- 
lation of the existing Constitution of said State, the franchise, 
functions, and powers of the office of Licutenant-Governor of the 
people of the State of Florida aforesaid, and haus actually presi- 
ded over the deliberations of the Senate of said State, and also 
done other acts which are authorized and required to be done 
und performed by the Licutenant-Governor of the people of said 
State, and which he alone has aright to do, which said office and 
the franchises and functions and powers thereof, the said William 
H. Gleason, during all the time aforesaid, usurped, and still does 
usurp upon the people aforesaid, to their great damage and 
prejudice. 

And the said Attorney-General of the said people, who prose- 
cutes as aforesaid, further gives the court to understand and be 
informed that the said William EH. Gleason for the space of five 
months, now last, past, aud upwards, has used, and still does use 
and exercise and enjoy the office and franchise of Lieutenant- 
Governor of the people of the State of Florida, in violation of 
the existing Constitution of said State, for that by the fourteenth 
section of the fifth article of said Constitution it is ordained and 
required that the Lieutenant-Governor shall he elected at the 
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same time and place, and in the same manner, as the Governor, 
and that his term of office and eligibility shall also be the same 
as the Governor, and by the third section of said fifth article 
of said Constitution it is ordained and required, that no person 
shall be eligible to the office of Governor who is not a qualified 
elector, and who has not been nine years a citizen of the United 
States, and three years a citizen of the State of Florida, next 
preceding the time of his election ; and for that, by said sections 
and provisions of said Constitution, uo person is eligible to the 
office of Licutenant-Governor who has not been nine years « cit- 
izen of the United States, and three years a citizen of the State 
of Florida, next preceding the time of his election ; and for that, 
heretofore, to wit, the said William H. Gleason, on the first Mon- 
day, Tnesday, and Wednesday of May, in the year of our Lord 
one thousand cight hundred and sixty-eight, was elected to the 
office of Lieutenant-Governor of the people aforesaid ; and atter- 
wards, to wit,on the seventh day of July, in the same year, to wit, 
at Tallahassee, in said State, then and there did take the oath 
prescribed by the Constitution of said State to be taken by cach 


officer in said State, as a Lieutenant-Governor thereof; he, the 
said William H. Gleason, then znd there being ineligible, under 


the said provisions of the said Constitution of said State, to the 
said oftice of Licutenant-Governor, for that the said William UH. 
Gleason had not then and there been a citizen of the State of 
Florida for the full period. of three years then next preceding said 
election, se, as aforesaid, held on the said several days in May 
aforesaid, as in and. by the provisions of said Constitution re- 
quired ; and so the At torney-General aforesaid does give the court 
here to understand and be informed that the said William H. 
Gleason, during all the time aforesaid, has usurped, and still does 
usurp, upon the people aforesaid, the said franchise, functions, 
and powers of the said office of Licutenant-Governor of the 
people aforesaid, to their great damage and prejudice. 


Whereupon the said Attorney-General prays the advice of 
thie court in the premises, and due process of law xgainst the 
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said William H. Gleason in this behalf to be made, to answer to 
the said people by what warrant or authority he claims to use, 
enjoy, exercise, and perform the franchise, functions, and powers 
aforesaid. Atwon R. Murex, 
Attorney-General of the State of Florida. 


Whereupon an order im the premises was made by the court, 
to wit ¢ 


-_—* 


inthe words and figures following 


IN THE SUPREME COURT. STATERK OF FLORIDA, 


iN THE MATTER or [NronMATION BY TEE ATToRNEY-GENERAL. 
vs. Wirntram H. Guirason. 


The Attorney-General having moved the court for leave to 
file an information, in the nature of 1 gvo warranto, against 
William H. Gleason, Lieutenant-Governor of the State of Flor- 
ida, it is ordered that leave be, and is hereby, granted to said 
Attorney-General to file said information, and on further motion 

‘in this behalf it is also ordered that a rule he, and is hereby, 
granted against the said William H. Gleason requiring him to 
show cause before this court on Tuesday morning next, at ten 
o'clock, A. M., why the said writ of gvo warranto prayed for in 
said information should not issue, and that a copy of this order 
and of the information atoresaid, duly certified by the clerk, be 
served on said William H. Gleason, and that the service of said 
copy of said order and of said information on said William H. 
Gleason, shall be sufficient service of the rule aforesaid. 

Upon which said original order is endorsed the following, to 
wit: 


Executed by serving u certified copy of this order and of the 
information upon William H. Gleason, this 19th day of Novem- 
ber, A. D. 1868. C. J. Porter, 

Deputy Sheriff Supreme Court Florida. 


And atterwards, to wit, on the twenty-fourth day of Novem- 
ber, in the year of ovr Lord one thousand eight hundred and 
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sixty-eight, came William H. Gleason by his attorneys, H. Bis- 
bee and David 8S. Walker, and upon motion of respondent’s at- 
torneys, the rule aforesaid was enlarged and further time given 
to answer the same until cleven o’clock, A. M., the twenty-fifth 
day of November, in the year of our Lord one thousand eight 
hundred and sixty-eight, at which time, upon further motion of 
respondent’s attorneys, the rule was enlarged and further time 
given to answer the rule aforesaid until four o’clock, P. M., of 
the same day, at which time the rule was again enlarged, upon 
motion of respondent's attorneys, until the following day, the 
twenty-sixth of November, at ten o’clock, A. M., at which time 
the respondent, by his attorneys, filed his answer in the words 
and figures following, to wit: 


SUPREME COURT, STATE OF FLORIDA, 


In answer to the writ issued out of this court, commanding 
William I. Gleason to show cause why a writ of gvo warranto 
should not be issued against him, the said William HI. Gleason 
specially appears and says that he ought not to be made to show 
by what warrant or authority he claims and enjoys, exercises, 
and performs the franchise, functions, and powers of Lieutenant- 
Governor of the State of Florida, by reason of anything con- 
tained in the paper purporting to be an information on file in 
this case : 

First. Because the said court has no power or jurisdiction to 
issue, or cause to be issued, a rule to show cause why a writ of 
quo warranto should not issne against the said William H. 
Gleason. : 

Second. Because the said court has no original jurisdiction to 
grant leave to file an information in the nature of a quo war- 
ranto, 


Third. Because the said court has no original jurisdiction un- 
der the Constitution and laws of this State to issue a writ of 
qvo warranto, or to try and determine proceedings thereon. 

Fourth, Because the power given to said court, if given at 
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all by the Constitution of this State, to issue writs of quo war- 
ranto, cannot be exercised save as auxiliary to the exercise of 
its appellate jurisdiction, until the Legislature shall have pre- 
scribed the mode and manner and eases in which it shall be ex- 
ereised. 

Fifth. Because the said Almon R. Meck, represented in the 
said rule of this court to show cause as being the Attorney-Gen- 
eral of the State of Florida, is not the Attorney-General of said 
State, nor are the said proceedings instituted or prosecuted by 
the Attorney-General of said State ;.and because the said Almon 
R. Meek, claiming to exercise the functions and authority of 
Attorney-General, was appointed by Harrison Reed, Governor 
of the said State, after he had been impeached by the Assembly 
of said State, and before his acquittal by the Senate, and was 
therefore, by the Constitution of said State, under arrest, and 
disqualified from performing any of the duties of his office. 

Sixth. Because at the time of the institution of the proceedings 
inthis case, and at present, I. A. Dockray was, and is, the legal 
Attorney-General of the State of Florida, he having been ap- 
pointed to that office by the Lieutenant and acting Governor of 
the State, William IH. Gleason, after the impeachment of the said 
Harrison Reed, and before his acquittal by the Senate, upon 
whom, and at that time and betore, had devolved by the Con- 
stitution of the State all the powers and duties of government. 

Serenth, Because the motion for leave to file the said paper, 
purporting to bean information, is not founded upon any affi- 
davit. 

Eighth. Because if the said court has jurisdiction over infor- 
mations in the nature of a quo warranto, or over writs of quo 
warranto, it ought not, in the exercise of its absolute discretion 
with which it is vested, to grant the writ in this case, for the 
reason of public policy and the public interest do not demand 
or require the issuing of the said writ, but on the contrary re- 
quire that it shall be denied. 

Ninth. Because Harrison Reed, since his impeachment as 
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aforesaid,’ has caused the said motion to be made and the pro- 
ceedings to be instituted from malicious snd vindictive motives, 
and to‘ gratify a spirit of revenge and recrimination against the 
said’ Gleason. 

Tenth. Because Harrison Reed, at the time when the said 
William H. Gleason was elected, knew by information or other- 
wise how long the said Gleason had been a citizen of this State, 
and because the said Harrison Reed, at the time the said Glea- 
sou’ was noiinated for his said office, knew of his own know- 
ledge or otherwise how long the said Gleason had beens citizen 
of this'State! dnd because with the said knowledge the said Har- 
rison Reed urged and solicited the nomination of the said Glea- 
son to the offiec of Lieutenant-CGovernor, and advocated his clee- 
tion during his election caavass, and voted tor his election him- 
self, and has full knowlcdye of all the facts he has caused to be 
set forth in the said paper, purporting to be an information, as the 
vround for asking the said court to issue the said writ. 

Eleventh: Because the said proceeding is recriminatory 
against the said William U. Gleason, and grew out of the late 
impeachment of Harrison Recd by the Assembly of the State of 
Flerida, the said Harrison Reed charging the said Gleason with 
having caused and influenced his impeachment as aforesaid. 

Twelfth. Because the Constitution has given the power to the 
Assembly to impeach the Lieutenant-Governor, and the Senate 
to try and remove from office, and that the said bodies will soon 
be in session and exercise the power if deemed necessary. 

Thirteenth. Because it would be an improper use of the pow 
ers of this court, if it had such power, to grant the said writ for 
the purposes and motives that have originated this proceeding, 
and appearing herein. 

And'for reasons above set forth, and divers other reasons, the 
said William'H. Gleason moves that the gaid rule to show cause 
why 4 writ of quo warrunto should not issue against him as 
Lieutenant-Governor be discharged, snd the proceedings insti- 
tuted in this case be quasbed. W. H. Gurason. 
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The State of Florida va. William H. Gleason. 


Subscribed and sworn to before me this 24th day of November, 
A. D. 1868, S. Conant, Justice of the Peace. 


The first four answers upon which the motion to discharge the 
rule is based, raising the question of jurisdiction, were first con 
sidered, to determine whether the court would preceed with 
the cause, 


After argument. of counsel, 
WESTCOTT, J.. delivered the opinion of the Court. 


This is an application for this court to exercise original juns- 
diction in the case at bar, which is an information in the nature 
of a que warranto instituted in behalf of the State ef Mlorida by 
Almon Kt. Meek, its Attorney-General. 

Under the first four points of the answer to the rule, the fo) 
lowing questions arise : 

Has this court original jurisdiction to issue a writ of quo war 
runto 2 If so, do proceedings under an information in the na 
turcot a gwo warranto come within the constitutional grant of 
powerg to issue a writ of quo warranto, and is it necessary for 
the Legislature to prescribe the mode and manner of proceeding 
before the court can exercise the power granted in the Consti 
tution ? 

Upon an examination of the Constitutions of the several States 
(as well as that of the United States) it will be found, that in 
some constitutions the powers granted to the Supreme Court 
are threefold :, 

First. Appellate powers. 

Second. Original powers, embracing the power to issue writs 
of mandamus, guo warranto, prohibition, and habeas corpus, ad 
dressed to persona, or to courts. 

Third. The grant of power to exercise « superintending con- 
trol over courts of. inferior jurisdiction, by means of writs of 
certiorar/, prohibition, mandamus, and other writs spplicable to 
this purpose. 
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In other States, it will be found that the powers given are two- 
fold : . 

First. Appellate powers strictly. 

Second, Power to exercise 2 superintending control over inte- 
rior jurisdictions by appropriate writs, and power to issue writs 
of habeas corpies, 

A careful examination will show that the Supreme Courts of 
the States are, as a general thing, clothed with powers in ad- 
dition to those which are appellate in their character, 

Thus, in New Hampshire, the Supreme Court, like the Court 
of King’s Bench, its great prototype, has cve/usire jurisdiction to 
issue writs of go marrdnto, mandamus and prohibition ; a juris- 
diction of this character being not only ~ very high and trans- 
cendent,” but in its results, important, keeping all inferior juris- 
dictions within their limits, superintending all corporations, com- 
manding magistrates to do their duty, and protecting the offices 
of the State, and its franchises, trom usurpation. They are high 
prerogative writs, 

The Supreme Courts of Massachusetts, Minnesota, Counee- 
ticut, Arkansas, Missouri, Maine, California, Michigan, New 
Hampshire, and of other States, not necessary to mention, have 
vriginal powers ; so has the Supreme Court of the United States. 
lt is true that the original power exists to a very limited ex- 
tent in many, but it is there nevertheless. 

The powers granted to the Supreme Court of this State are 
found in Sec. 5, Art. VI., of the Constitution, which is as follows : 
“The Supreme Court shall have appellate jurisdiction in all 
cases in equity, also in all cases of law in whieh is involved the 
title to or right of possession of rtal estate, or the legality of 
any tax, impost, assessment, toll, or municipal fine, or in: which 


the demand or value of the property in controversy exceeds 
three hundred dollars; also in all other civil cases not included 
in the general subdivisions of law and equity ; also in all ques- 
tions of Jaw alone, in all criminal cases in which the offense 
charged amounts to felony. The court shall have power to is- 
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sue writs of mandamus, certiorari, prohibition, guo warranto, 
habeas corpus, and also all writs necessary or proper to the com- 
plete exercise of its appellate jurisdiction. Each of the justices 
shall have the power to issue writs of habeas corpus to any part 
of the State upon petition by or on behalf of any person held in 
actual custody, and may make such writs returnable before him- 
self or the Supreme Court, or before any Cirenit Court in the 
State, or before any judge of said courts.” 

it will be noted that the second clause is as follows: 

“The court shal! have power to issue writs of mandamus, 
ertiorari. prohibition, quo warranto, habeas corpus, and also all 
writs necessary or proper to the complete exercise of its appel- 
late jurisdiction.” 

The question here is, Does this clause grant the power to this 
‘ourt to issue the enumerated writs, otherwise than in aid of 
its appellate jurisdiction and as an original power ? 

Two positions are taken in argument in reference to the grant 
it powers to the Supreme Court. 

It is assumed, that that portion of the Constitution preced- 
ing the clause which we are here to construe, vests a jurisdic- 
tion which is strictly appellate in its character, and, excluding 
the exceptions enumerated, so extensive in its scope that the 
“human mind can conceive of no case in which the court has 
not appellate jurisdiction.” 

This is without doubt 2 correct construction, and it follows 
from it also, that the court would, without any additional or 
subsequent clause in the Constitution, possess all the powers nec- 
essary to its complete exercise, upon the admitted and ever ac- 
tive principle applicable to the construction of constitutional 
grants of power—that the incidental power follows the grant of 
the principal power. A grant of the principal power of appel- 
late jurisdiction embraces, ea: necessitate, the powers appropriate- 
ly adjunct thereto; without them the principal grant would be 
inoperative, and substance hecome but shadow. 

The second position assumed in argument is, that the next 


or 
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power to issue writs of mandamus, certiorari, prohibition, guvo 
warranto, habeas corpus,” is qualified by the words “necessary 
or proper to the complete exercise of its appellate jurisdiction,” 
in the subsequent portion of the sentence. 

The precise extent to which it was qualified was not devel- 
oped ; but looking to authority to determine it, the conclusion is 
irresistible, that with this construction this court has nothing 
granted in this entire sentence, purporting to grant additional 
powers, which did not follow from the extensive grant contained 
in the preceding portion of the section. 

If the words “necessary or proper to the exercise of its ap- 
pellate jurisdiction” are held to qualify, to the extent claimed, 
the power to issue the preceding enumerated writs, the result is 
twofold: 

First. That this court has nothing except appellate jurisdic- 
tion, and it can issue no writs, whatever may be their character 
(except Aabeus corpus), that are not necessary or proper to a 
complete exercise of appellate jurisdiction. 

Second. That power “to issue writs of mandamus, gue wur- 
rante, habeas corpus, and such other remedial and original writs 
as are necessary to give this court a general superintendence 
and control of all inferior courts,” is not vested in this court. 

As to the second position stated, it is taken upon the assump- 
tion that Justice Thompson, one of the ablest judicial minds 
this State has produced, was correct in his view in the case of 
ex parte White, 4th Florida, 165, to the effect “that power to 
issue writs of injunction, mandamus, gue warranto, habeas corpus, 
and such other remedial and original writs as may be necessary 
to give this court a general superintendence of all other courts, 
is 2 power not necessarily included in the grant of appellate 


jurisdiction.” 

This conclusion of Justice Thompson is somewhat shaken, if 
not entirely overthrown, by the decisions in the Supreme Court 
of the United States. 
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The powers granted to the Supreme Court of the United States 
by the Constitution of the United States are original as to cases 
affecting ambassadors, &e., but in all other cases the Supreme 
Court has uppellate jurisdiction. 

Under this grant, and by virtue of acts of Congress regulating 
it, which as a matter of course could only be operative within 
the Constitution, the Supreme Court of the United States in 
U.S. vs. Richard, Peters District Judge, granted a writ of pro- 
hibition to restrain an inferior court. 8 Dall. 121. 

In er parte Bradstreet, 7 Peters, 648, a writ of mandamus to 
the Judge of the District Court of the United States, Northern 
District of New York, was granted. 

A habeas corpus and certiorari was granted in ee parte Bur- 
ford, 3 C., 448. 

While we concur with Justice Thompson in the conclusion to 
which he arrived in ex parte White, we do not agree with him 
as to this doctrine, one of the premises upon which his conelu- 
sion was based. 

The conclusion from these cases in the Supreme Court of the 
United States is, that when the object and effect of an applica- 
tion to the Supreme Court of the United States is to bring under 
review the decisions of an inferior court, or to direct its action, 
or control or annul its excesses, the appellate jurisdiction given 
by the Constitution attaches, and that the court may exercise 
that appellate jurisdiction, in some cases by means of the writ 
of habeas corpus, and in others by the writs of mandamus, cert?- 
orarvi and prohibition. 

It makes no difference, however, which is the correct rule, for 
looking at our Constitution in the light of the doctrine enuncia- 
ted in er porte White, or in the contrary view held as to the 
extent of powers resulting from a simple grant of appellate juris- 
diction by the Supreme Court of the United States, there is one 
result which attends both. 

Ifthe doctrine ir ea parte White—that the power to issue 
these writs to control inferior courts does not attach to a gen- 
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eral appellate jurisdiction—be correct, then the subsequent clause, 
which restricts the power to issue them to these purposes accord- 
ing to the construction contended for, operates to qualify the 
previous clause to such an extent as to destroy it, and to render 
the principal and leading portion of the sentence, the one that 
in very words purports to grant a power, entirely nugatory, by 
aclause subsequently qualifying it. So also, if the powers inci- 
dent to the simple grant of appellate jurisdiction are correctly 
stated by the Supreme Court of the United States, it is evident 
that the entire clause was unnecessary, for it conferred nothing 
which it did not have before. 

In either view, it will thus be seen that these conclusions 
are inconsistent with the rule that when several grants of pow- 
er are made in an instrument, they should be so construed as to 
make them each operative to accomplish the usual purposes to 
which they are applicable. 

There is again a manifest difference between the effect which 
the clause construed by Justice Thompson had by his construc- 
tion, and that which would follow the construction of this entire 
clause as contended for by respondent here. 

Whatever may be said of the construction which Justice 
Thompson gave to the clause in the old Constitution in other 
respects, it yet made it operative to confer an additional power. 
According to his view it vested a jurisdiction not granted in the 
preceding clauses. He did not make it surplusage, or unneces- 
sary. If, admitting the operation of the last clause of this sen- 
tence to be as contended for by respondent, it resulted to vest 
another and different power, then the effect given to the entire 
and parallel clause of the old Constitution would be carried out : 
but when this is not so, but a construction is given which vests 
no additional power, we depart from the path he followed. We 
should recollect in giving a construction to constitutional grants 
that it is not their aim to provide the mode and method by 
which powers are to be exercised. 

Any construction of a sentence, even in an instrument of much 
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less importance than a Constitution, which makes one portion of 
it so qualify another that it destroys its effect, or makes it sur- 
plusage when used in connection with the other portion of the 
instrument, or such a construction of a clause in a State Consti- 
tution purporting to give power as permits it to give no other 
than existed before, is not usually correct. Such a construction 
should not be given unless the language is capable of no other 
intelligent meaning. 

Permitting this rule to operate here, we are satisfied that no 
impartial mind can give to this entire sentence, proposing to 
grant 2 distinct power, such an interpretation as does not do so. 
If such is the case, the power to issue the specified writs must be 
original. Such a construction is entirely consonant with the 
general purposes of the creation of a Supreme Court ; that is, 
that it should have some other power than that which is strictly 
appellate. This is true of the Supreme Court of the United 
States, and it is true in reference to the Supreme Judicial Tribu 
nals of most of the States. 

In the old Constitution this could not operate, because the 
court by its terms was expressly restricted to appellate jurisdic. 
tion only, except in those cases otherwise provided. Here we 
have no analogous clause. If there was, we would require a most 
positive grant of original power before we should admit it. Gen- 
eral terms such as this, preceding the body of the grant, should 
have a general effect to control and limit the subsequent portions 
of it; and this should be the case even though some portions of 
it are rendered inoperative, unless the intention to modify the 
eriginal limitation is clearly expressed. This we conceive is the 
only justification for such a construction being given to the old 
Constitution as restricted its power to issue a writ of guo war- 
canto to a case where it must be used to control or supervise 3 
subordinate court, a case which any one at all familiar with the 
nature of the proceeding, and the end it accomplishes, knows can 
never arise. 

This proceeding cannot control or supervise. To control, 
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means to direct. without destroying ; to supervise, to some extent 
involves the same idea. A writ of guo warranto atirns an ex- 
isting right to an office, or it destroys and sets aside the pre- 
tended claim of an usurper; it controls him in the exercise of the 
office in no legitimate sense, and it does not supervise its exer- 
cise, but destroys the power to act, by denying the right to hold 
the office and pronouncing judgment of ouster. 

If the same power and none other was intended to be granted 
in the new Constitution, why was there so marked a difference 
between the language employed in the two? The framers of the 
new Constitution had but to adopt the language of the first, which 
had received judicial construction, to secure the same resuit ; 
that they adopted different language shows that they intended 
to make a change in the power. 

These specified writs are the very “armor of sovereignty : 
they are designed for the very purpose of* protecting the sov- 
ereignty from invasion or intrusion ;” the oftice of one, the * writ 
of quo warranto,” is to check the course of usurpers, and to re- 
move those from positions * who assume without legal right its 
name, or seize upon its franchise.” The purposes tor which the 
specified writs in this clause are applicable, should to some ex- 
tent control us in our interpretation of it. 

A mandamus is a writ addressed as well to corporations and 
officers as to courts. The writ of yvo waurranto is addressed to 
officers either of the State or of a corperation. In so far as the 
mandamus controls courts it can be used as auxiliary to appel- 
late jurisdiction; in other cases it is not so. Marbury vs. Mad- 
ison, Ist Cr., 165. 

If there was a doubt, the rules of construction would require 
full operation to be given to these writs to aecomplish the natu- 
ral ends to which they are adapted. 

Much stress has been laid upon the use of the conjunction 
“and” in this sentence, preceded as it is by «a comma. 

To say that because a copulative conjunction and a comma 
intervene between two clauses of « complete sentence vesting 
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powers in a court, that what follows necessarily restricts the 
application of what precedes, as an abstract proposition is no 
more a necessary result than the reverse of the proposition, 
to wit: that what precedes necessarily restricts what follows. 
The true rule is, that the concluding clause or preceding clause 
may restrict, limit, or enlarge as the language requires, and as 
the nature of the subject matter demands, When * we interpret 
1 Constitution, what we are to seck is, the thought which it ex- 
presses. To do this, the first resort in all cases is to the natural 
signification of the words employed, in the order of arrangement 
in which the framers of the instrument have placed them. — If, 
thus regarded, the words embody a definite meaning, which in- 
volves no absurdity and no contradiction between different 
parts of the same writing, then that ‘meaning apparent in the 
face of the instrument is the one which we alone are at liberty 
to say was intended to be conveyed.” 

It. is contended that this court can use these writs only in aid 
of its appellate jurisdiction. Is this the natural import of the 
words ? 

The sentence is, “ the court shall have power to issue writs of 
mandamus, certiorari, prohibition, quo warranto, habeas corpus, 
ind also all writs necessary or proper to the complete exercise 
of its appellate jurisdiction.” The word “ a/so,” here used, sig- 
nifies “in like manner, further, likewise ;” and its effect is not 
to limit, or to restrict, but to enlarge; the sentence is the same 
as if it was “the court shall have power to issue” the specified 
writs, and shall have power “to issue all writs,” &e. Why use 
the words “and also,” if something in addition to what had 
gone before was not to follow, and the words “all writs,” if 
some of the same character preceded? And why restrict the 
grant of power to issue all writs to those necessary for its “ ap- 
pellate jurisdiction,” if it had none other than appellate jurisdic- 
tion? Why, in a subsequent clause, point out the mode of ex- 
ercising the previous grant to issue the writ of habeas corpus, 
and confer express original jurisdiction, if the tribunal was to be 
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appellate only? I[t should be construed to grant : new power, 
as well us to give full effect to the specified writs. The whole 
clause should be construed in accordance with the manifest pur 

pose of the grant of power to issue the writ of habeas corpus, 
which the subsequent portion providing the machinery for its 
exercise makes clear was to be an original power. 

Our conclusion is, that the jurisdiction of this court is twofold : 
appellate jurisdiction proper, with power to issue all writs nec 
essary to its full exercise, and original jurisdiction to issue the 
specified writs when they are the appropriate remedies. 

Having disposed of this point, the next question to be consid 
ered is, Does the proceeding here, to wit: an information in the 
nature of 2 guo warranto, come within the constitutional grant of 
power to issue a writ of guo warranto ? 

It will be found by reference to the American cases, that the 
constitutional grant of power in other States where the proceed 
ing has been by information, is precisely similar to the grant 
here. 

An examination will show that in the American practice, the 
>in the nature of a 
quowerranto, aveused as synonymous and convertible terms, the 


terms “yuo warranto,” and “ information’ 


object and end of each being substantially the same. Speaking 
of an information of this character where the constitutional grant 
of power was the same as in our Constitution, the Supreme Court 
of Missouri say: “ This court conceives that jurisdiction is given 
of this case by the power to issue writs of ‘quo warranto.” State 
vs. Merry, 3d Mo., 198; 8th Mo., 331. 

In Wisconsin, the Supreme Court hold to the same view, r 
marking that the information has in view the same object. Ist 
Wisconsin, 333. 

This upon examination will be found te be the American doc 
trine, and in England such a thing as a distinct proceeding by 
the ancient writ of gvo warranto has not been practiced for cen 
turies. 

Is it necessary for the Legislature to prescribe the mode of 
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*proceeding, before the court can exercise the general power 
granted by the Constitution ?—is the next point raised, which 
reaches to the jurisdiction of the court. 

Chief-Justice Marshall, in speaking of implied and resulting 
powers from a general grant of jurisdiction, says: “It has been 
justly observed that no act of Congress directs grand juries or 
defines their powers. By what authority, then, are they summon- 
ed? The answer is, that the laws of the United States have 
erected courts which are invested with criminal jurisdiction. 
This jurisdiction they are bound to exercise, and it can only be 
exercised through the instrumentality of grand juries. They 
are therefore given by a necessary and indispensable implication. 
But how far is this implication necessary and indispensable ? 
The answer is obvious. Its necessity is co-extensive with that 
jurisdiction to which it is essential. Therefore the power is im- 
plied, and is as legitimate as ifexpressly given.” Ist Brock, 159. 

The precise point arose in 3d Mo., 198, where it was held, “the 
Legislature has not prescribed any mode of proceeding in a cause 
like the present, but in the absence of such regulations this court 
will proceed to discharge its duties by a course conformable to 
the common law usage.” 

Other citations on this point: 3d Dallas, 1. 2d Seam., 335. 
2d Story on Con., 585, 1773. Sedg. Con. Law, 5838. 

Besides, the act of August Ist, 1868, vests the court with al! 
necessary power. P. 10, Acts of 1868. 

We think there is no necessity for the Legislature to act, to 
enable this court. to exercise its constitutional jurisdiction. If 
such was the case, a refusal to act would emasculate the power 
of the court, and render it unable to perform its constitutional 
duties and powers. 


The court having announced the foregoing opinion, the At- 
torney-General, on the 27th day of November, A. D. 1868, made 
and entered his certain motion in the words following, to wit: 
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Tne Srare or FiLoripa, EX RELATIONE AtMon R. MEEK, Ar- 
TORNEY-GENERAL, vs. Winuram H. Grieason. 


Almon kh. Meek, Attorney-General of the State of Florida, 
who, for the people of the State of Florida, prosecutes, in this be- 
half, comes here into the said Supreme Court, and moves the 
said court to strike out from the answer or return made to said 
rule, the causes or grounds therein shown, stated, and set forth, 
numbered respectively nine, ten, eleven, and thirteen, for irrele- 
vancy and impertinence. 

Atmon R. Merk, Attorney-General. 

After arguinent, 


RANDALL, C. J., delivered the opinion of the court. 


The respondent, by way of showing cause why a writ should 
not issue upon the information filed herein, urges reasons, num- 
hered respectively from one to thirteen. 

The Attorney-General moves to strike out, as irrelevant and 
impertinent, the causes numbered 9, 10,11 and 13. 

This motion has been very fully and faithfully argued, and 
incidentally, the merits of nearly all the points made by the re- 
spondent have been discussed. 

The causes sought to be struck out by this motion, are sub- 
stantially as follows : 

9th. Because Harrison Reed, since his impeachment, has 
caused the proceedings to be instituted from malicious and vin- 
dictive motives, and to gratify a spirit of revenge and recrimi- 
nation against said Gleason. 

10th. Because Governor Reed, at the time when said Gleason 
was elected Lieutenant-Governor, knew, by information or 
otherwise, how long said Gleason had been a citizen of the 
State; had urged and solicited his nomination; advocated his 
election; voted for him; and had full knowledge of all the facts 
he has caused to be set forth in the information, as the ground 
for asking this writ. 

11th. Beeause the proceeding is wholly recriminatory against 
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respondent, and grew out of the late impeachment of Governor 
Reed—he charging said Gleason with having caused and in- 
finenced his impeachment. 

13th. Because it would be an improper use of the powers of 
this court, if it had such power, to grant the said writ for the 
purposes and motives that have originated this proceeding, and 
appearing herein. 

These causes are alleged as reasons why this proceeding should 
not be entertained by this court. What facts may be shown, to 
substantiate these charges against the Governor and Attorney- 
General, we do not know; they were not alluded to in the ar- 
gument, and no proofs were filed or tendered in their support ; 
the motion to strike out is based upon the irrelevancy of the 
points referred to, and the question really is, whether this court. 
will stop to investigate the merits of alleged private differences 
between a party in this suit and a person who is not a party, 
and is not affected by the proceedings, whatever its result 
may be, that person being the highest officer of the State, the 
head of the Executive Department. This leads us to an exam- 
ination of some of the peculiarities of a proceeding of this na- 
ture, the duties and responsibilities of the Attorney-General, 
and the relation of the Executive thereto, 

Upon an examination of the information, we find no reference 
therein to the Executive, and no relator is named except the 
Attorney-General, who files the information as the Attorney of 
the State and in its behalf. It charges that the respondent is 
occupying and performing the duties of an office of the State, 
which, owing to certain facts alleged, he is not entitled to hold, 
and that he is holding such office in direct violation of. a pro- 
vision of the Constitution of the State. This charge is not friv- 
olous upon its face, but is very serious, a direct palpable infrac- 
tion of the highest law of the State. 

There is no proceeding known to the common or statute law, 
applicable to the remedying of such wrongs, except by quo war- 
ranto. 
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The proceeding of impeachment can only go against those 
who are guilty of high crimes and misdemeanors én office, or 
certain malconduct while in office, rendering them unfit longer 
to be entrusted with power. 

The charge in the information is not one of unfaithfulness or 
malfeasance in office, but that he is forbidden by the Constitu- 
tion to hold the office he occupies. 

This proceeding in reference to high offices of the State, is 
almost universally instituted in the highest courts of the State 
or nation, and the highest law officer of the State is always the 
person who prosecutes; the object being to protect the people 


against unlawful intrusion into their offices, and contempt of 


their laws. 

An office, in this country, is a franchise of the people, and 
their prerogative; in England, a prerogative of the crown. 
The Attorney-General is the attorney and legal guardian of the 
people, or of the crown, according to the form of government. 
His duties pertain to the Executive Department of the State, 
and it is Ais duty to use means most effectual to the enforce- 
ment of the laws, and the protection of the people, whenever 
directed by the proper authority, or when occasion arises. 

It was said upon the argument, that the court should always 


inquire who was the real relator. This is true of that class of 


cases to which the authorities quoted uniformly refer, to wit: 
inquiries into the exercise of corporate or private franchises ; 
but not a single instance was referred to, wherein a relator ap- 
peared in the inquiry by quo warranto into the right to a pub- 
lic office of State, (except in the cases where some person claimed 
the office held by another,) and in no instance have we found 
that any attempt has been made to impugn the motives of the 
Attorney-General, or to call them in question. When this off- 
cer prosecutes, the courts do not inquire after any other relator, 
but presume he will not prostitute his office to dishonorable 


purposes. 
At the common law, no one but the law officers of the crown 
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* should be mentioned in the information. 
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could sue out the writ of gvo warranto. It was regarded as the 
King’s writ of right, to be issued in case of the usurpation of an 
office in violation of the King’s right. This writ, at an early 
day, gave place to the more convenient proceeding of an infor- 
mation in the nature of a guo warranto. Tt was the practice of 
the officers of the crown to file informations in their own discre- 
tion, upon the application of private persons; but these were 
not named as relators in the proceedings. (Cole on Informa- 
tion, 127.) By the act of 4 and 5 Will. and Mary, ch. 18, which 
took effect in 1693, which was passed to prevent frivolous in- 
formations, no information could be filed “ without express orders 
to be given by the court of King’s Bench in open court.” The 
statute of 9 Anne, ch. 20, 1711, required that in informations re- 
lating to corporate offices or franchises the name of the relator 


It is quite possible that cases may arise, in which the dis- 
turbing influence of party feeling may so affect the action of the 
Attorney-General as to result in great injustice to individuals. 

But this is a question for the consideration of the Legislature, 
not for the courts. The power of determining whether the action 
shall be commenced, must exist somewhere. As we have seen, it 
has sometimes been vested in the court and sometimes in the 
public prosecutor. Our legislature has not seen fit to make any 
change in the common law rule. The office of the Attorney- 
General is 2 public trust. It is a legal presumption that he will 
do his duty, that he will act with strict impartiality. In this 
confidence he has been endowed with a large discretion, not 
only in cases like this, but in other matters of public concern. 
The exercise of such discretion is in its nature a judicial act, 
from which there is no appeal, and over which the courts have 
no control. % Abbot, 131. 

Rawle on the Const., p. 128, says: “ At common law there 
are two modes of instituting such prosecutions, one of which is 
by an information, filed by the officer who represents the pub- 
lic, on his own judgment and discretion, which, if unadvisedly 
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or corruptly done, may subject an innocent individual to very 
causeless pain and expense.” 

In Rex vs. Marsden, 3 Burrows, 1812, which was an informa- 
tion, the defendant’s counsel says: “The Attorney-General is 
to judge of the prerogatives of the crown.” And Justice Wil- 
mot, in the same case, (p. 1817,) says: “ The old writ of gwo 
warranto is a eivil writ at the suit of the crown; it is not a 
criminal prosecution. Then informations, in the nature of a guvo 
warranty, came into use, and supplied their place. In all the 
eases I could find, all informations of this sort were filed by the 
Attorney-General.” 

Lord Mansfield declared (in Rex vs. Philipps and others, 3 
Burr., 1565,) that the Court would never grant an information 
upon the application of the Attorney-General in cases prosecu- 
ted by the crown, because the Attorney-General has a right in 
himself, ¢2: officio, to exhibit one ; that he must use Ais own dis- 


* cretion. And see the same Judge in Rex vs. Phillip, Mayor, 


&c., 4 Burr., 2089, See also 3 Stephens, N. P. 2432. In the Com- 
monwealth vs. Fowler, 10 Mass. R., 293, which was a gvo war- 
ranto case, Mr. Ashmun, counsel for respondent, said: “The 
court take notice of the relators, when an information is filed ; 
and where a high judicial officer is the object of the prosecu- 
tion, they will require either that the legislature authorize the 
proceeding, or that the regular and responsible organ of the 
government do it i his own name by virtue of his office.” 
Jackson, J., in the same case says: “* The Solicitor-General, hay- 
ing, ex officio, a right to do so, has filed this information.” Sew- 
all, J., says: “ Proceedings of this nature are to be instituted by 
2 regular ofticer of the government. When he files an informa- 
tion I think we are bound to presume that he files it e officio.” 
Parsons, C. J., says: “It is not disputed that the Attorney and 
Solicitor-General respectively have full authority to file infor- 
mations of this kind by virtue of the general powers of their 
offices. In such cases, as in all their official acts, they are ac- 
countable to the government for their conduct.” 








— 











—=- 








TERMS HELD IN 1867-’s. 


The State of Florida vs. William H. Gleason. 








The Governor of the State embodies the supreme executive 
power of the State. See. 17 of Art. V. of the Constitution says 
that the Governor shall be assisted by a cabinet of administrative 
officers, consisting of a Secretary of State, Attorney-General, 
and other officers. Sec. 3 of Art. VIL says the Attorney-Gen- 
eral shall be the legal adviser of the Governor, . ” 
and shall perform such other legal duties as the Governor may 


3% % 


direct, ov as may be provided by law. 

The information in the present case, then, is filed by the At- 
torney-General, in his own discretion, or in obedience to the 
directions of the Governor, and the filing of the information is 
an act of an ofticer of the Executive Department of the govern- 
ment. 

The respondent alleges that it emanates from the Executive 
himself; and if this be true, we are substantially asked by the 
respondent to lay the judicial hand upon the Executive and 
say to him, “ you shall not perform certain of your official func- 
tions, without the consent of some other department of the gov- 
ernment. When you desire to enforce any of the laws, you 
shall first obtain our consent; when you undertake to prosecute 
suits you must first ask of us the privilege of exercising your 
discretion.” The effect of this would be to destroy the inde- 
pendence of a co-ordinate department ; to invade and usurp the 
high duties of that department. Executive duties and powers 
belong to one department ; ours to another. Were we thus to 
step in and undertake to control his actions in the premises, a 
due regard to his position and his duty to the State, would re- 
quire him to treat with a deserved contempt any mandate of 
that character, as an usurpation anda crime. We should be 
guilty of a violation of the third Article of the Constitution, 
and well deserve the consequences due to such an act, without 
the poor excuse of temporary expediency. 

When suits are instituted at the behest of the Attorney-Gen- 
eral, the law officer of the Executive department, we have but to 
hear the ease and apply the law; and we can with no better 
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grace pause and inquire into the motives of that department be- 
tore proceeding to try alleged violations of law, which it seeks 
to bring to the notice of the courts, than we can question its 220- 
tives in the making of appointments to office, or signing or re- 
fusing to sign the enactments of the legislature, or in ordering 
the militia to quell an insurrection. 

We can not listen to an inquiry inte the private motives of 2 
high officer of the State, in performing official acts, but must 
leave those matters to the only tribunal provided by law for 
making and conducting such investigations. 

What court, since the days of Jeffreys, has ordered a plaintiff 
to disclose his motives for bringing suits to collect debts, to re 
cover damages for unlawtul acts, or a public prosecutor to show 
that he has no private reasons tor enforcing the law ? Parties 
are to be protected against vexatious prosecutions 2t the hands 
of private persons, and this the courts may control in proper in 
stances. Common barrators are punishable under the statutes. 
But this is the first instance that has come to our knowledge, 
in which a court has been invoked to stop an important State 
trial, instituted by the highest law officer of the government, 
and to use the power of one high department of the State, in 
the business of developing and exposing to the public the mer- 
its of a private quarrel between individuals occupying promi- 
nent positions in another department—the only fruit of which 
may be to involve the friends of the respective parties thereto 
in public scandal at the expense of the people. 

We can only try the issues of law and fact which may be 
presented in this case, and must observe the well-settled rule of 
excluding all collateral issues from consideration. 

The causes numbered respectively 9, 10, 11 and 13, set forth 
by the respondent, must therefore be struck out as irrelevant. 

Motion granted. 
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The State of Florida vs, William H, Gleason. 

WESTCOTT, J., delivered the following opinion upon the same 
motion to strike out the ninth, tenth, eleventh, and thirteenth 
causes assigned in the answer to the rule: 


‘These answers to the rule consist of allegations to the effect 
that these “ proceedings are instituted by Harrison Reed (as a 
citizen, not as a Governor) from malicious, vindictive, and re- 
vengeful motives,” and the court having a discretion in the mat- 
ter, should refuse to permit the case to be further prosecuted, 
It is the practice for the respondent, in a proper case, to, raise 
these questions upon the rule to show cause why leave to file an 
information should not be granted. Here there has been no such 
rule, and it is true that wherever the court would have refused 
leave to file the information, it will decline to grant the writ; 
hence this auswer is as available to prevent the issuing of the 
writ as it would have been to have prevented the granting of the 
information. 12th Penn., 370. 

In an ordinary action of assumpsit or debt it is true that any 
such matter as is herein alleged, if made the subject-matter of de- 
fense, would be stricken out; such, also, would be the rule in chan- 
cery causes, because such facts, if established, constitute no de- 
fense, and courts will not permit such harsh and abusive epithets 
to be applied by either party to the other. They subserve no 
good purpose, tend to establish no right, and are calculated to 
convert a judicial tribunal into an arena for the display of vin- 
dictive feelings through the instrumentality of insulting contro- 
versies, 

How did it stand at common law, in a case of this character, 
and was there a discretion in the Court of King’s Bench from 
which this writ issued to inquire into the motives of the Attor- 
ney-General, or of a third person at whose instance it was pre- 
sumed he was acting? The ancient writ of guo warranto was in 
the nature of a writ of right for the King, its process was 
lengthy, and its judgment conclusive against the Crown. It was 
originally returnable before the King’s Justices at Westminster ; 
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but after the first statutes upon the subject, (6th Edw. L, and 
18th Edw. 1, 8. 2,) it was returnable only before the Justices in 
Eyre. After those Justices, the sole tribunal to which the writ 
was returnable under the statutes, gave place to the judges of 
the several circuits, the statutes themselves lost their effect. 
For this reason, and because the judgment was conclusive 

against the Crown in this proceeding, and its process very long, 

we find no further traces of a distinctive writ of guo warranto in 

English judicial history. It gave place tothe proceeding in the 

form of an information. It would seem that the old writ was an 

exclusively civil proceeding. The conclusion of the judgment 
was, “the defendant be in mercy,” &c., as in civil actions. 2d 

Kid., 209; Ist Blackf., 272. 

If a fine was to be imposed, the King’s Attorney-General, hav- 
ing the common law power to file an information whenever he 
was assured “that a man had committed a gross misdemeanor, 
either personally against the King or his government, or against 
the public peace,” could doso by this means, for “there can be no 
‘ doubt but thatthis mode of prosecution, by information, by the 
King’s Attorney-Generalin the Court of King’s Bench, is as an- 
tient asthe common law itself.” 4th Black., 309. 

Here, then, was a proceeding which, while the exclusive pur- 
pose was originally at common law to punish an usurper, yet it 
must, in order to reach this conclusion, determine the right or 
title to the franchise, to fix the usurpation, and convict of the 
misdemeanor; and herein would seem to be the reason for the 
difference mentioned in the books, between the character of the 
judgment in the old writ, and that in the proceeding by infor- 
mation. The judgment in the old writ being in the nature of a 
writ of right was conclusive against even the Crown, while, in 
the proceeding by information, the principal and only purpose 
of which at common law was generally to impose a fine, the 
judgment as to the franchise or office was not so entirely con- 
clusive ; indeed, if this idea be correct, it would seem that origi- 
nally there could have been no objection to have proceeded at 
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the same time, by writ of guo warranto, to determine the civil 
right, and by information to fine for the usurpation. 

Thus we see how the information in the nature of a guo war- 
ranto originated, and we have a clear explanation of its charac- 
ter, as defined by most elementary writers. “It is properly a 
criminal method of prosecution, as well to punish the usurper by 
a fine for the usurpation of the franchise, as to oust him, or seize 
it for the Crown; butit hath long been applied to the mere pur- 
poses of trying the civil right, seizing the franchise, or ousting 
the wrongful possessor, the fine being nominal only.” 3d 
Black., 263. 

itis “aremedy given to the Crown against such as have 
usurped any office or franchise, being properly a criminal prose- 
cution, in order to fine the defendant for his usurpation, as well 
as to oust him from his office, yet at present considered as merely 
a civil proceeding.” 4th Black., 310; 24 T. R., 484. 

The old writ, for the reasons stated, passed away, and the in- 
formation, the nature and character of which, except.as to form, 
was essentially a civil as contra-distinguished from a criminal 
proceeding, took its place; that is to say, the information in the 
nature of a guo warranto took its place, being applied to the 
purpose of trying the “ civil right,” the fine being for the most 
part a fiction, as it was nominal only. Thus understanding the 
character of an information in the nature of a quo warranto, let 
os revert to the question to be determined. 

When the King’s Attorney-General desired, “ virtute officii,” 
to prosecute it in the Court of King’s Bench in a ease such as is 
now under consideration, could the court inquire into his mo- 
tives, or the motives of a third party, presumed to influence his 
action, and dismiss the proceeding ? 

The rule of practice applicable to other informations, in this 
respect, is applicable to this information; and at common law, 
not only the King’s Attorney-General but his Coroner, and 
faster of the Crown Office, could file without leave. 

“ For as the King was bound to prosecute, or at least to lend 
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the sanction of his name to a prosecutor, whenever the grand 
jury informed him upon their oaths that there was a sufficient 
ground for instituting criminal suit, so, when these, his immedi- 
ate officers, were otherwise sufficiently assured that a man had 
committed a gross misdemeanor, either against the King or his 
government, or against the public peace, they were at liberty, 
without waiting any further intelligence, to convey that infor- 
mation to the Court of King’s Bench by a suggestion on record, 
and to prosecute it in the King’s name;” “and the power of 
filing informations without any control at this time resided wit!: 
the Master of the Crown Office even.” 4th Black., 309, 310, 311, 
and 312. 

The statute of 4th and 5th William and Mary, provided that 
informations inthe Crown Office should not be sued without ex 
press orders, in open court. 

When this general statute came to be construed by the Englis) 
courts, it wasin substance held that, though an information, ir: 
the nature of a guo warranto, was a proper remedy to try aright 
in respect of which it might not have come in strictness within 
the meaning of the words “trespasses, batteries, and other mis- 
demeanors, in the statute, yet it being possible to fine for a mis- 
demeanor, and the proceedings being vexatious, it was withir 
the statute, which being a remedial law shall receive as large « 
construction as the word will bear.” Ist Salkeld, 55 and 376; 
ist Tomlin. L. D., 197. 

It was held that this statute extended to all informations ex- 
cept those exhibited in the name ofthe Attorney-General. 3d 
Stephens, Nist prius, 2432 and 33; 2d Tomlin. L. D., 195. 

This species of information was further regulated by anothe: 
statute, 9th Anne, Chap. 20, which provided, if any person or 
persons should usurp certain offices of corporations, the prope: 
officer of the Court of Queen’s Bench might, with leave of 
the court, exhibit an information, in the nature of a quo war 
ranto, at the relation of any person desiring to prosecute the 
same against such person. 
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The conduct of the relator here will experience criticism at the 

hands of the court, and the consequences of granting the infor- 
mation will be weighed. 3d Stephens N. P., 2433. 
’ It was never, however, held that either of these statutes con- 
trolled or affected the common law power and discretion of the 
Attorney-General, or gave the courts a discretion to look at the 
motive, and quash the information, in their discretion, when filed 
by him. 

In a case of such importance, and which is to establish the 
practice in this State, we think it not improper to quote at 
length, as reported, a case in which this question arose before 
Lord Mansfield. Rex. vs. Mayor of Plymouth, 4th Burr., 2089. 

“The Attorney-General moved for a rule upon defendant to 
snow why an information should not be granted against him.” 

‘Lord Mansfield asked him on whose behalf he moved this.” 
“Mr. Attorney-General declared on behalf of the Crown.” 
Whereupon Lord Mansfield rejected the motion, declaring that he 
vould never grant @ motion for an information applied for dy the 
Attorney-General on behalf of the Crown, because the Attorney- 
{zeneral has, himself, power to grant it, if he judges it to bea 
proper case for an information. It would bé a strange thing 
tor the court to direct their officer to sign an information which 
the Attorney-General might sign himself if he thought proper ; 
and if he did not think it a proper case, it would equally be a 
reason why the court should not intermeddle. “If it appears 
to the King’s Attorney-General to be right to grant an informa- 
tion, he may do it himself; if he does not think it so, he cannot 
expect us to do it.” 

This, it is true, was not an information in the nature of a gue 
warranto, but the same rule was applicable to it, when the At- 
torney-General proposed to act. It will be remarked that this 
motion was denied in 1767, long after the passage of 4th and 5th 
W. & M., and 9th Anne. 

So it is evident that if the rule in the English courts in 1767, 
and anterior to that time, is to prevail here, whether these stat- 
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utes be operative in this State.or not, (a question we do not de- 
cide, as it is immaterial,) there can be no power in this court to 
exercise the discretion asked in this case, even admitting the 
facts as alleged. 

Without any express judicial authority upon the subject, it was 
insisted elaborately and ably by respondent at bar that while 
this matter was left in England to the discretion of the Attorney 
General, there was no such discretion here; that the investment of 
such extraordinary power in one of the officers of this State, » 
power which enabled him, at his discretion, to call into question 
the right of any person elected by the people to exercise thei: 
offices, was inconsistent with the elementary principles of our 
government ; and that while it might be true in England, where 
the King is esteemed to be the fountain of all power and justice, 
that his Attorney-General, representing him, might and very 
properly should be invested with the exclusive discretion of ca!!- 
ing upon any one to show by what warrant or authority he exer 
cised the King’s liberties or franchises, yet that in this country, 
there being no King, a discretion at common law vested in the 
King’s Attorney-General could not, by any proper analogy, be 
held to operate in like manner with the Attorney-General of a 
State; that while as to matters of contract, &c., the commor 
law might be applicable, yet that discretions vested in officers of 
a monarchy could not be held to vest in officers, although of the 
same name, in a republic. 

Admitting the force of this argument, we cannot see that it 
establishes the proposition that the court has the discretion to 
quash; the conclusion to be drawn from these premises is 
rather that the Attorney-General cannot prosecute the action, 
and hence it cannot be prosecuted at all, for, strictly speaking, 
he is the only one authorized to do it, for we have here no 
King’s Coroner, or Master of the Crown Office. The argument 
being that while this is an incident of the office of Attorney 
General in England, the powers of the Attorney-General of a 
State are not analagous to his, the result would be that he can 
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not prosecute the information. We cannot see that these prem- 
ises establish the conclusion that the court has the discretion 
claimed to dismiss. Because there may be a difference between 
the power of the King’s Attorney-General and the State’s At- 
torney-General, is no reason why there should be greater power 
in the court. 

But leaving this argument and looking to judicial decisions, 
what is the rule in the United States upon this subject as it ap- 
pears from the general current of authorities ? 

Quite a number of cases were cited at bar in which courts 
exercised a discretion in the matter of informations of this char- 
acter, filed at the instance of relators to try the right of a party 
to a corporate office or franchise. Among the citations were : 
4th Cowen, 106. 

This citation is a reference to a note by the reporter of the 
case of People vs. Richardson; and its reference to sustain the 
doctrine of discretion is to 6 Term Reports, 509, which was 
an information filed at the instance of one corporator against 
another. The distinction between the case at bar and this one 
has been pointed out. - 

7 Penn. State Repts., 34, was an information at the suggestion 
of an individual to try the right of Edgar Cowan to the office 
of judge of a district, and the court ruled that a writ of quo 
warranto did not lie, except at the suggestion of the Attorney 
General, against one holding a public office of this character, 
and that the remedy at the suggestion of an individual was 
confined to private injuries. 

The court remarked, in the consideration of this case, that the 
office of Attorney-General was a public trust which involved 
the exercise of an almost boundless discretion. The officer 
acts under the obligation of an oath at the peril of impeach- 
ment. 

This case seems to hold very clearly that the discretion in a 
case of this kind is alone with the Attorney-General. 

5th Richardson, 302. The Attorney-General had nothing 
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to do with the proceeding in this case, and it wax to try the 
title to the office of Mayor of Charleston. 

12th Penn., 365, was also to try the title to an office of a 
municipal corporation. 

7th Richardson is a case in reference to « bank. 

6 B. Monroe, 399, was a case in which the Attorney-General 
“ disclaimed the prosecution.” 

| Douglass, Mich. Rep’ts. The Attorney-General does not 
appear here, and there was a relator. : 

No authority cited sustains in the least the proposition that 
this court has a discretion for the causes assigned to dismiss 
this proceeding. 

The citation, 7th Penn. State Reports, 34, shows the rule in 
that State. The discretion is with the Attorney-General. 

In Massachusetts the rule is stated in 10th Mass., 298. In 
this case the House of Representatives of Massachusetts had 
requested the Attorney-General to file an information against 
Samuel Fowler, who was at the time exercising the oftice of 
Judge of Probate of Hampden county, whereupon, by virtue of 
this power, and of this authority, and in ‘ccordance with this 
request, he did so. The respondent moved to quash upon the 
ground that the information was not filed by him ex officio, but 
at the behest of the Legislature. Parsons, C. J., said the At- 
torney-General has full authority to file an information of this 
kind by virtue of his office.. In such cases he is accountable to 
the government. The following authorities show this to be the 
view in other States in the absence of statutory provisions : 
5th Rh. L, 6-8; 2 Rh. L, 7; 30th Ala., 67; 2d Texas, 159; 
4th Texas, 406; Ist English, 231; 6th B. Monroe, 398, 

Such would seem to be the result of the views of Sanderson, 
C.J.. in 28th California, 139. 

The following, which is the last case I cite that has a bearing 
upon this subject, expresses my own views. 

An information in the nature of a quo warranto may be filed 
at the discretion of the Attorney-General in a case of this char- 
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acter. The proper process “issues on demand of the proper 
officer of the State; as a matter of course, and there is no more 
necessity for an application to this court for this writ than there 
would be for a summons in a circuit court when the State is 
about to commence an action of debt against one of her debtors: 
No reasons are offered why the writ should issue, no informa- 
tion is communicated by affidavit or otherwise, and there is no 
power in this court to refuse issuing the writ. Why ask leave ? 
It is the admission that this court has a discretion, whereas 
none is conceived to exist.” 8th Missouri, 331. 

Under the laws of this State, the Attorney-General is as much 
the representative of the State of Florida in the Supreme Court, 
as the King’s Attorney-General is his representative in the 
Court of King’s Bench; indeed, more so, as in the Court of 
King’s Bench there are for certain causes representatives of the 

King’s other than the Attorney-General; while here, it is his 
sole duty to “appear in and attend to, in behalf of the State, 
all suits or prosecutions, civil or criminal, or in equity, in which 
the State may be a party, or in anywise interested, in the 
Supreme Court of this State.” Acts of 1845, page 5. 





The office of Attorney-General is, in many respects, judicial 
in its character, and he is clothed with a considerable dis- 
cretion. The appropriate and proper function of courts is to 
hear causes that the citizen of the State may see proper to 
institute, and there are but few cases in which they can 
exercise a discretion to refuse to hear them. The Attor- 
ney-General being intimately associated with the other de- 
partments of the Government, being as well the proper le- 
gal adviser of the Executive as the Legislative department 
of the Government, it is highly proper, whenever the right 
to a public office is to be tried, that he should be clothed 
with a discretion in the premises which should be exercised 
at least independently of the courts in actions of this char- 
acter. <A careful review of the cases in the books will show 
that the records disclose that in almost every case of this 
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discloses no less, and indeed much more, of this than is usual. 
Is it to be said. that it is a function appropriate to a court to 
weigh the motives of contending political factions, examine into 
their various political theories, attempt to enter into their 
breasts, and determine motives? Are they to measure with 
microscopic analysis, and ascertain whether there is passion and 
prejudice, and after ascertaining that there is, to fix by judicial 
determination just how much of each, or either, or both, is nec- 
essary to remove a case from judicial scrutiny ? 

The court cannot criticise the motives of a party acting as an 
officer; it may, in some cases, exercise a discretion where 
a relator clothed with no official discretion asks its aid. In 
him are vested no public rights, no governmental discretion, 
and he seeks a judicial tribunal as an individual, and should 
not be permitted to inquire into rights to franchises unless the 
public good is promoted thereby. 

This discretion is vested in the Attorney-General; if he exer- 
cises it improperly, there is another tribunal, the people, o: 
their grand inquest, the Assembly, to punish him. 


After argument upon the fifth and sixth causes assigned by 
respondent why the writ should not issue, 


RANDALL, C. J., delivered the opinion of the court. 


The fifth and sixth causes assigned why the writ should not 
issue are as follows: 


“ Fifth. Because the said Almon R. Meek, represented in the 
said rule of this court to show cause as being the Attorney- 
General of the State of Florida, is not the Attorney-General of 
said State, nor are the said proceedings instituted or prosecuted 
by the Attorney-General of said State, and because the said 
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ity of Attorney-General, was appointed by Harrison Reed, 
Governor of the said State, after he had been impeached by the 
Assembly of said State, and before his acquittal by the Senate, 
and was, therefore, by the Constitution of said State, under ar- 
rest, and disqualified from performing any of the duties of his 
office.” 

“Sixth. Because at the time of the institution of the proceed- 
ings in this case, and at present, F. A. Dockray was and is the 
legal Attorney-General of the State of Florida, he having been 
appointed to that office by the Lieutenant and Acting-Governor 
of the State, William H. Gleason, after the impeachment of the 
said Harrison Reed, and before his acquittal by the Senate 
upon whom at that time, and before, had devolved, by the 
Constitution of the State, all the powers and duties of govern- 
ment.” 

We will examine these propositions carefully. 

1. This suit is prosecuted for the purpose of testing the right 
of the respondent to occupy the office of Lieutenant-Governor. 

2. The respondent proposes to try the right of Governor 
Reed to perform the duties of the office of Governor. 

3. The respondent proposes to investigate the title of Almou 
R. Meek to the office of Attorney-General. 

4, The respondent seeks to establish the title of Mr. Dockray 
to the office of Attorney-General, by virtue of an appointment 
made by himself as Lieutenant-Governor acting as Governor by 
virtue of the alleged impeachment and suspension of Governor 
Reed. - 

Were we to enter into this investigation of the rights of the 
several other persons named to the offices referred to, we could 
yet render but one judgment, and that affecting only the re- 
spondent. The other parties named, not being parties in this pro- 
ceeding, would not be concluded by the judgment. Each of 
them has a right to make such issue as may be necessary upon 
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the law and the facts in his own case, and is entitled to the 
verdict of a jury thereon if properly demanded. 

It is not disclosed to the court how all these things are to be 
done in this case, and the books are silent as to any proper 
mode of proceeding to that end. 

On the contrary, we find it to be utterly impracticable. 

The information was filed by Almon R. Meek as the Attor- 
ney-General of the State. This court recognized him as such 
officer, and took notice, judicially, of the fact, as it recognizes 
other of the principal officers of the departments of gover. 
ment. We recognized him as we recognize the Treasurer or 
Comptroller ; as we recognize the Senate and Assembly and its 
officers when the Legislature is in session; and we recognize 
his appointment as .Attorney-General as an act of the Exeen- 
tive Department, as we take notice of the acts of the Legisla- 
tive Department. These are all acts appearing of public 
record, and therefore of public notoriety and reputation. It 
would be novel, indeed, to require of the Attorney-General to 
exhibit his commission, and then to investigate the circum- 
stances and reasons which induced an acting Governor to issue 
it, whenever he came before the court to prosecute for, or to 
defend the State, at the suggestion of an opposing litigant. His 
commission is his private property, and is his means of protec- 
tion when his doings are attacked, provided that when the com- 
mission itself be attacked in a direct proceeding, its validity may 

be investigated. A collateral impeachment of his commission 
might likewise be attempted in each and every proceeding in- 
stituted by him, and the judgment of the court upon the ques- 
tion thus raised would not make him either more or less secure 
in the possession of the office. The Executive Department ree- 
ognized and heid out to the public that he was the acting At- 
torney-General. The archives and records of the State also 
proclaimed the fact that he had been commissioned and quali- 
tied, and there can be no higher evidence of the fact. But it is 
said that he is an usurper. That is what is charged against the 
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respondent ; but the respondent came into office under color of an 
¥ lection, and his acts as Lieutenant-Governor are as valid and 
'e binding upon the State and upon courts as though his right 
" tothe office had never been questioned. This court recognizes 
him as the Lieutenant-Governor, yet not by reason that any 
evidence of his election has been presented, nor can such evi- 
dence be required except the fact of election be put in 
) issue in a direct and proper manner. And so this court has 
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not before it, upon its record, any evidence as to who was 
elected as Governor, or who was appointed to the office of 
Comptroller. Yet we recognize as a public, palpable fact, not 
: who may be entitled to occupy those offices, but who, de fiucto, 
occupies them and performs their functions. This court has 
recognized, and no one questioned its right so to do, the per- 
sons of the Governor and of the Lieutenant-Governor, and their 
oficial habiliments, and their signatures ; has received from and 
transmitted to each of them official communications, without 
other proof of their identity, their election, or their signatures, 
‘than such as every officer or citizen of the State had of those 
facts. Weshould scarcely have been warranted in requiring 
testimony on each occasion, as to the eligibility, election, oath of 
office, and sign manual of the person occupying the Executive 
department under color of right, before giving response to 
questions which the Governor had a legal right to propound, 
and to which we were required to respond. 

The well-known and well-settled rule of the judicial recogni- 
tion of officers, is acted upon every day throughout the coun- 
try. Without it the wheels of government would be clogged. 
The circuit courts, county courts, and justices of the peace rec- 
‘ognize the persons and the signatures of sheriffs, constables, 
and other officers; and what would be said of the acumen of 
any of these courts, if upon every occasion of the service of pro- 
cess or official certificate, a defendant should be permitted to 
challenge and put to the proof the persons and signatures of 
those officers, and attempt, thus collaterally, to try the right 
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of office of the person recognized and reputed to be the 
officer ? 

It can scarcely be necessary to prove the correctness of our 
position by citing the adjudications of courts and of eminent 
jurists, yet, as some of the questions which have arisen in this 
case have not been passed upon by the courts of this State, it 
may not be out of place to do so. 


The questions raised are, whether the court will take judicial 
notice who are the acting principal officers of the State; the 
validity of the acts of officers de facto ; and whether the title 
of an officer de facto can be attacked and adjudicated in a col- 
lateral proceeding. 

“Courts take notice of the territorial extent of the jurisdic- 
tion and sovereignty exercised de facto by their own govern- 
ment; and of the local divisions of their country into States, 
provinces, counties, cities, towns, local parishes or the like, so far 
as political government is affected ; and of the relative positions 
of such local divisions. They will also judicially notice the 
political Constitution or frame of their own Government; 
its essential political agents or public officers, sharing in its 
regular administration, and its essential and regular politi- 
cal operations, powers, and action. Thus, notice is taken, 
by all tribunals, of the accession of the Chief Executive of 
the nution or State under whose authority they act; his 
powers and privileges; the genuineness of his signature ; the 
heads of departments, and principal officers of State, and the 
public seals,” &c., &e. See 1 Greenleaf’s Ev., Sec. 6, and au 
thorities cited ; also Sec. 479. “It has been already seen that 
courts will judicially take notice of the political Constitution or 
frame of government of their own country, its essential politi- 
cal agents or officers, and its essential ordinary and regular 
operations.” 1 Mann, (Mich.,) 227. 


The courts of the United States will take notice of the per- 
sons who, from time to time, preside over the patent office, 
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whether permanently or transiently. York, &c., R. R. Co. vs. 
Winans, 17 How., 30. 

In the case of The State vs. Williams, 5 Wis. R., 308, which 
was that of an alternative mandamus against the respondent re- 
quiring him to perform a certain duty required by an act passed 
by the Legislature, or to show cause, &c., the question was raised, 
that the law in question had been approved by one Barstow as 
Governor, whereas it was alleged that the term of office of 
said Barstow had expired prior to said approval, and that he 
wrongfully held the said office at the time of the passage and 
approval of said act, and that one Bashford was, at the time, 
the rightful Governor, and had been duly sworn into office be- 
fore the said passage of said act, but that said Barstow retained 
possession of the Executive office, approved said act as Gover- 
nor, and that the act was never presented to Bashford, the law- 
ful Governor, for his approval, and was therefore not a law. 
The Chief-Justice, in delivering the opinion of the court, says 
that this position cannot be sustained. ‘Courts take notice of 
the accession to office of officers of this description, without 
proof, and although this does not prevent courts from inquiring 
into their right to hold office, by an information in the nature 
of a quo warranto, still, while they remain in office, courts will 
take notice of the fact, and regard them as officers de facto. __ 
The general doctrine that the acts of officers de facto while in 
office are good as to third persons, we suppose to be too well 
settled to require the citation of authorities to support it ; and 
we cannot perceive how this case differs from the ordinary one 
f an office unlawfully held by one, to the exclusion of the person 
who islawfully entitled to it.’ And though, after the approval 
of the act by the usurping Governor, the same court, by means 
of the guo warranto proceeding, pronounced judgment of ouster 
against him, and the lawful Governor was duly admitted to the 
office, before this case arose, yet the court applied to the acts of 
Governor Barstow, while he had possession of the office, the rule 
aniformly applied by the courts to the acts of officers de facto. 
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Another case arose subsequently (9 Wis., 264) before the 
same court upon habeas corpus. The petitioner was convicted 
of an assault and battery before a municipal court, the judge 
whereof had been elected at an election held some time after 
the passage of the act authorizing such election, but before the 
act was in force. The prisoner prayed a discharge on the 
ground that the judge was not legally in office. The court 
say, that “without determining what effect this would have 
upon the title of the judge or clerk of that court to their re- 
spective offices, in a direct proceeding to test their right, yet 
an election having been held,.and they elected, and having en- 
tered upon the actual exercise of the duties of the offices, we 
think, after the law became operative, so that the offices were 
legal, they were officers de facto, and that their right to hold 
the offices cannot be inquired into in « collateral proceeding of 
this kind. It is not an inquiry into the jurisdiction of the court, 
which may always be inquired into; it is an inquiry into the 
right of the judge to hold his office, which is a question entirely 
distinct from that of the jurisdiction of the court over the 
offense. Neither do we say that it cannot be inquired into on 
habeas corpus, whether the officer sentencing a prisoner was an 
officer de fucto. That inquiry might undoubtedly be made; be- 
cause every person assuming to exercise the authority of an ofticer, 
does not thereby necessarily make himself an officer de facto. 
But when it appears that the person exercising the powers of 
an oftice is in by such a_color of right, and that he has such 
possession of the office as makes him in law an officer de facto, 
then his acts, as to third persons, are valid, and his right to hold 
the office can only be inquired into in. some direct proceeding for 
that purpose. The trial and conviction of the prisoner having oc- 
curred after the law was in force, he could not, gn habeas corpus, 
raise the question of the strict legal right of the judge to hold 
the office.” This judge was, in fact, ousted from office by gue 
warranto, on the ground that his election was irregular and 
void, yet none of his judgments were disturbed by reason of 
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his want of legal title to the office. The court is fully sus- 
tained by Fowler vs. Beebee, 9 Mass., 231; Comm. vs. Fowler, 
10 Mass. 305; Case vs. The State, 5 Ind., 1; Pritchett vs. The 
People, 1 Gilm, — 525; 24 IIL, 184; Town of Lewistown vs. 
Proctor, 23 TIL, 533; 1 Denio, 574; 5 Wendell, 233; 7 John- 
son, 549; 9th i. 135; 3 Bl Com., 262; 24 W a 520; 
Greenleaf’s Ey.; Phillips’ Ev.; Starkie’s Ev.; Angell & Ames 
on Corp., 274; King vs. Bedford Level, per Lord Ellenborough, 
6 East., 368-9; t Lord Raymond, 658; 12 Wheaton, 70; 1 
Harris and Gill, (Md.,) 421-2; 148. & Rawle, 405; 1 Peters, 
46, 

The rule applies to ministerial and judicial officers alike. The 
King vs. Lisle, Andrews, 163; 9 Johns., 135; Viner’s Abr. Tit 
Offices ; pag vs. Jays, Cro, Eliz., 699; 15 Mass., 189; 5 
Wend., 23 18 Johns., 218. 

+ an a. de facto is one who has the reputation of being 
the officer he assumes to be, and yetis not 2 good officer in point 
of law.” Lord Ellenborough, 6 East., 368-9, 

“A person by co/or of election may be an officer de facto, 
though indisputably eligible ; or though the office was not 
vacant, but a was an existing ofticer de jure at the time.” 
A. & A., 2 27 

In the lie Court of New York, (8 ‘bour, 162,) a writ 
of habeus corpus was sued out for the purpose of obtaiaien the 
discharge of a prisoner, on the ground that the act of the Legisla- 
ture, under which the committing magistrate was elected, was un- 
constitutional, and conferred no authority upon the magistrate 
The court held that the act was unconstitutional, (and the case 
seems to have been made and argued for the purpose of testing 
that question,) and yet the prisoner was remanded. Judge Ed- 
monds, in his opinion, says, “ The writ of habeas corpus was in 
vented for a very different purpose from that assigned to it on 
this occasion. It may sometimes, with propriety, be used as a 
writ of error, but Tam yet to learn that it can ever properly be 
converted inte a go warranto. The habeas corpus is a writ of 
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right to which every person is entitled, ex serito justitiw. The 
quo warranto ‘can be sued out only by the Attorney-General ; 
and it is at his option whether he will give any party the bene- 
fit of it.” Yet in this case, under the pretense of relieving against 
an abuse of the right of personal liberty, the court, by means of 
a writ which it is compelled to allow, is called upon to deter- 
mine a question of usurpation of oftice, which the Attorney-Gen- 
eral may consider as too clear to justify his interference ; or 
which, for ought we know, he may already have definitely acted 
on. And to dothat we are called upon to determine that Chan- 
cellor Kent was wrong in laying it down in his Commentaries 
(2 Comm., 295,) that in the case of public officers, who are such 
de facto, acting under color of office by an election or appoint- 
ment not strictly legal, their acts are valid as respects the rights 
of third persons who have an interest in them, and as concerns 
the public, in order to prevent a failure of justice. And that he 
was equally wrong when, as Chief-Justice, in answer to a prop- 
osition that an officer de facto is one coming into office by color 
of an election, and that all his acts are valid until he is re- 
moved, he remarked that the law was too well settled to be dis- 
cussed. 7 Johns., 552. ; 

And that the late Supreme Court was equally wrong in de- 
claring that the acts of officers de facto are as valid and effect- 
ual when they concern the public as though they were officers 
de jure. The affairs of society could not be carried on upon any 
other principle. 5 Wend., 233. 

This opinion, and the authorities referred to, in ow view 
covers the suggestion that Governor Reed had been impeached 
before the appointment of Mr. Meek, and that he had not been ac- 
quitted by the Senate. The matter of the impeachment is sug- 
gested by recital ; it isnot directly alleged that Governor Reed 
had been impeached, but is referred to in the 5th and 6th causes. 
But treating it as though it were an allegation that the Gover- 
enor had been duly impeached and suspended, the well-settled 
rules above set forth are applicable, to wit: That Mr. Meek be- 
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ing in office, exercising the functions thereof under color of ap- 
pointment, the only mode known to the law of testing his right 
is by a proceeding against him tor that purpose. 

Were such an issue permitted to be made in this case, it would 
be necessary to suspend these proceedings until that issue could 
be tried; and then, as has been suggested, we might be called 
upon, with equal propriety, to pause in that inquiry and investi- 
«ate the titles of three or four or more of the gentlemen sitting 
in the Senate and Assembly, in order to arrive at a conclusion, 
We can try but one case at a time. 

We must refuse to enter into the investigation. 


WESTCOTT, J., dissented from the foregoing opinion of 
the court, and delivered the following opinion : 

The tifth cause assigned is, that Harrison Reed, Governor of 
Florida, had been impeached, and that his appointment of Al- 
mon R. Meek as Attorney-General was made after his impeach- 
ment, and before acquittal. The sixth cause is, that since 
this impeachment and before acquittal, and before this suit was 
instituted, F. A. Dockray had been appointed Attorney-General 
hy the acting Governor, William H. Gleason, Lientenant-Gover- 
nor of the State. 

Section 9, Article XVI., of the Constitution of this State pro- 
vides that “ any officer when impeached by the Assembly shall 
be deemed under arrest, and shall be disqualified from perform- 
ing any of the duties of his office until acquitted by the Senate,” 
and in ease of the impeachment of the Governor the duties of 
his office devolve upon the Lieutenant-Governor. These an- 
-wers allege that Harrison Reed, Governor, has been impeached, 
and that since his impeachment, and before acquittal, he has ap- 
pointed Almon R. Meek Attorney-General, who institutes this ' 
suit. Ifthe matter alleged was that a judgment of ouster had 
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been pronounced against the Governor, and that this appoint- 
ment had been made since that judgment, then it could not be 
insisted that the parties could not produce that judgment by 
reason of the rule that a right to an office cannot be made the 
subject of a collateral inquiry, because « collateral examination 
is admissible to the extent of producing a judgment of ouster if 
one is alleged. The reason why a collateral inquiry as to the 
right cannot be had is, because the person whose right is in 
question, and is to be affected, has no notice, is no party to the 
suit, and it would be to determine his right in his absence ; but 
when a judgment of ouster is offered, the court is not to érguire 
into the right, because the record shows that after hearing there 
has been a judgment by a court of competent jurisdiction settling 
the question. Impeachment, when perfected, completely sus 
pends all power of the Governor, and he can no more exercis: 
any duty of his office after impeachment, and betore acquittal, 
than he can after a judgment of ouster. [am of the opinion that 
the court should go so far into the examination as to ascertai: 
whether the Legislature has taken such action as to place th: 
Governor “ in arrest, and to disqualify him from performing any 
of the duties of his office.” 

The appointment of the Governor, after impeachment, cannot 
confer any more authority than an appointment by an individual, 
und if an impeachment was disclosed, and the appointment was 
after that date, the appointee would occupy no better positic 
than if his appointment was made by some citizen. Te would 
be in the position of one presuming to discharge the duties o' 
an office to which he had #0 color of title or right. 

The case from Wisconsiu, mentioned in the opinion of th« 
court (9 Wis., 264), states the principle in reference to such 2: 
inquiry. That court says: “ Every person assuming to exercis 
the authority of an officer does not thereby necessarily make 
himself an officer de fucto, Wnt when it appears that the person 
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exercising the powers of an officer is in by such a color of 


and has such possession of the office as makes him an officer de 
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jucto, his right to hold the office can only be inquired into in 
ome direct proceeding for that purpose.” 
In 5 Wendell, 231, the court say that the mere claim to be a 
public officer, and the performance of even a number of acts in 
that character, would not constitute an individual an ofticer de 
yucto. There must be some color of election or appointment, or 
in exercise of the office and an acquiescence on the part of the 
public for a length of time which would afford a strong pre- 5 
sumption of at least a colorable election or appointment. 
Whatever may be the rule in other cases as to officers de facto, 
after an impeachment, under the Constitution of this State the 
(sovernor cannot by appointment create such an officer. When 
officers are impeached, the purpose of the Constitution is to de- 
prive them of power. ‘The views of the court, if Iam not mis- 
taken, would give the appointees of an impeached Governor the 
standing of officers de facto holding under color of an appoint- 
nent, and the public must submit to their acts until direct pro- 
ceedings are instituted and they are removed by the courts, and 
if it happerts, as in this case, that the Attorney:General, the offi- 
cer in whom the discretion to institute these suits is vested, is one 
of such appointees, we should have a remediless violation of the 
Constitution by his failure to use that discretion to accomplish 
their removal, while it would be at least doubtful whether any 
other officer could file an information against the Attorney-Gen- 
eral himself. Taking judicial notice of the principal officers of 
the State government does not affect the question. The Gov- 
ernor is still Governor, though impeached; the office is not va- 
cated until conviction. The Lieutenant-Governor simply dis- 
charges the duties of Governor as the result of an act of which 


the court does not take judicial notice. The court does not 


take judicial notice of impeachments any more than it does of 
other contents of legislative journals, They are proceedings 
judicial in their character, followed by a “judgment,” and 
should be proved like other judgments, They are proved as 
other contents of legislative journals. I cannot agree with the 
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court in its judgment, but think that we should inquire into the 
matters alleged to the extent indicated. 

WESTCOTT, J., delivered the opinion of the court upon the 
remaining causes assigned by respondent, numbered seven, 
eight, and twelve: 


The foregoing opinions cover the ground set up in the an 
swers numbered seven and cight. 

The twelfth ground alleged, is because the Constitution has 
given the power to the Assembly to impeach the Lieutenant- 
Governor, and the Senate to try and remove from office, and 
that the said bodies will soon be in session, and exercise the 
power if necessary. 

This is purely a matter of judicial cognizance, and if the Leg- 
islature is to try judicial questions of this character, if it is a 
power legitimately within their constitutional authority, then we 
cannot exercise it. If it is judicial in its character, and within 
our powers, then the Legislature cannot. No person properly 
belonging to one of the departments of this Government cau 
exercise functions appertaining to either of the others unless ex- 
pressly authorized. The powers of the Legislative, Executive, 
and Judicial Departments are distinct, independent, and su 
preme in their legitimate sphere within the Constitution ; 
neither can exceed it. 

The cause alleged is insufficient. 


Upon the announcement of the foregoing opinions of the court 
deciding the answer to the rule insufficient, the Attorney-Gen 
eral made and entered of record his certain motion, in the words 
and figures following, to wit : 


Ix tun Surpreme Court or THE Sratve or Froripa. 


And now comes Almon R. Meek, Attorney-General of the 
State of Florida, in the matter of an information in the nature 
of a quo warranto, filed by the said Attorney-General in said 
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Supreme Court against William H. Gleason, and moves the 
said court to make the rule isi heretofore made in this court 
absolute, the remaining causes or grounds shown against said 
rule being insufficient ; and that said rule being made absolute, 
proper process do issue requiring said Gleason to answer to said 
information. Autmon R. MEEK, 
Attorney-General of the State of Florida. 
Tuesday, 3 o’clock, P. M., Dec. 2d, 1868. 


Motion granted. 

Whereupon attorneys for the respondent, in the presence of 
respondent, waived the issuing and service of process, and ap- 
peared generally, and filed the following petition, counsel stat- 
ing that with this act their connection with the case ceased : 


To the Honorables the Justices of the Supreme Court of the State 
of Florida: 
Petition of Wiruiam H. Girason, Lieut. Gov. State of Florida: 


Your petitioner, William H. Gleason, Lieutenant-Governor of 
the State of Florida, respectfully represents unto this honorable 
court, that an information in the nature of a go warranto has 
been filed in the said court, by leave thereof, on the motion of 
one Almon R. Meek, representing himself in the said informa- 
tion as the Attorney-General of the said State. 

That upon the filing of the said information as aforesaid, a 
rule nisi was issued by the said court and served. ypon the said 
petitioner, requiring the said petitioner to show cause why a 
writ of guo warranto should not issue against the said pe- 
titioner, requiring the said petitioner to show by what authority 
he enjoys, exercises, and performs the functions, powers, and 
franchise of Lieutenant-Governor of the said State. 

That the said petitioner specially offered to the said rule nés?, 
and in answer thereto set forth and showed to the said court 
that by reason of anything contained in the said information, 
he should not be required to show by what authority he exercises, 
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enjoys, and performs the powers, duties, functions, and fran- 
chises of Lieutenant-Governor of the said State, for divers rea- 
sons and causes in the said answer specified, and for other rea- 
sons; and thereupon moved the said court to discharge the said 
cule visi, and that the proceedings instituted in the said court 
by the said Almon R. Meek against the said petitioner by the 
said information and rule #ési be quashed. 

Your petitioner further represents unto the honorable court, 
that among other reasons stated in the said answer to the said 
rule #és/, your petitioner set forth and stated that the said 
Almon R. Meek was not Attorney-General; that Harrison leed 
had appointed the said Meek Attorney-General after the said 
Harrison Reed had been impeached by the Assembly of the 
State of Florida, by virtue of the power therein vested by the 
Constitution of the said State; and was therefore, under the 
said Constitution, and by the authority thereof, under arrest 
and disqualified from performing any official power or duty un- 
til acquitted by the Senate of the said State. 

That the said Harrison Reed had caused the said proceedings 


to be instituted against the said petitioner for the purpose of 


revenge and malice against the said petitioner, as therein stated 
and appearing ; that the said Reed urged the nomination and 
election of the said (sleason as Lieutenant-Governor of the said 
State, and voted for his election, and has acquiesced in his clee- 
tion as valid; and that the said Reed had caused the said pro- 
ceedings to be instituted for vindictive purposes after he had 
been impeached as aforesaid, and for the reason that the said 
Reed charged the said petitioner with having influenced his im- 
peachment. 


Your petitioner further represents that he alleged in the said 
answer that the public policy and interest of the said State did 
not require the action of the said court wpon the case made by 
the said information; and that the said Almon R. Meck was 
not prosecuting the said petitioner as the legal Attorney-Gen- 
era! of the said State. 
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That the said court had illegally granted leave to file the said 
intormation upon the said- motion; that the said court had no 
jurisdiction over such proceedings as aforesaid against this pe- 
titioner as Lieutenant-Governor ; that if it had jurisdiction it 
would be an improper use of the powers of the said court to 
allow the proceedings aforesaid to proceed and be prosecuted 
against the said petitioner. 

Your petitioner states that this honorable court held that the 
aid information was legally instituted; and that the motives 
ind purposes aforesaid of the prosecution against your pe- 
titioner could not be inquired into; and thereby held that the 
sume did not constitute any sufficient defense against the said 
information; and that the said court had jurisdiction over the 
<nid information, 

Your petitioner further represents that the said information 
admits that this petitioner has been elected to the office of Lieu- 
tenant-Governor by the people of the said State; and insists 
that he was not three years a citizen of the State when he was 
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elected by the said people. 

Your petitioner further shows to this court that the said ques- 
tion of ineligibility stated in the said information, for want of 
three years’ residence, was decided by the people in their sov- 
reign capacity in the said election ; and for that reason, which 
this honorable court should take judicial notice of, the said court 
should not have granted the said rule, nor allow the said pro- 
ceedings to be prosecuted, 

That the said court should have taken judicial notice of the 
taet that this court cannot, in the exercise of any constitutional 
i power, call upon this petitioner to show his authority to act as 
Lieutenant-Governor, inasmuch as the said information admits 
that he was elected by the people of the said State, by which 
r he is vested with his authority as Lieutenant-Governor. 

Your petitioner further respectfully represents that there is 
© person in the State of Florida claiming the office of this pe- 
titioner nor contesting his election; and that this said informa- 
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tion is not prosecuted in the name and by the authority of the 
people of the said State, nor do they require, ask for, or demand 
the said prosecution. 

Your petitioner further represents that he has been wronged 
and injured in the premises, and subjected to great expense in 
defending the said prosecution instituted against him contrary 
to the constitutional and legal rights and privileges of this pe- 
titioner. 

And your petitioner respectfully informs this honorable court 
that he does hereby remove the case made by the said informa- 
tion against this petitioner to the United States Circuit Court 
in and for the Northern District of Florida, to be held at Tal- 
lahassee, in said State, in the exercise of his right under and in 
pursuance of the third section of an act of Congress of the 
United States, entitled “An Act to Protect All Persons in the 


United States in their Civil Rights, and Furnish the Means of 


their Vindication ;” and the fifth section of an act of Congress 
entitled “An Act relating to Habeas Corpus, and Regulating 
Judicial Proceedings in Certain Cases,” approved March 5d, 
1863, and the third, fourth, and fifth sections of an act of Con- 
gress entitled “ An Act to Amend An Act relating to Habeas 
Corpus, and Regulating Judicial Proceedings in Certain Cases,” 
approved March 3d, 1863, and approved May 11th, A. D. 1866 ; 
and under all and every the sections and provisions of the said 
acts of Congress of the United States, and all other laws appli- 
cable thereto. W. H. Greason. 
Before me, Sherman Conant, United States Commissioner, in 
and for the Northern District of Florida, personally came William 
H. Gleason, the subscriber to the foregoing petition, who being 
by me first duly sworn, made oath that the statements con- 
tained in the said petition were true, so far as the same are 
stated of his own knowledge, and that those matters stated on 
information and belief are true according to the best of his 
knowledge, information, and belief. SHERMAN CoNANT, 
United States Commissioner. 
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RANDALL, C. J., delivered the opinion of the court upon 
the foregoing petition: 


After consideration of the matter of this petition we cannot 
see that this act of Congress has anything to do with this case. 

Upon its face it has nothing more to do with the subject than 
an act of Congress making appropriations for the expenses of the 
government, or the construction of a light-house. It enables 
persons who, by the rules of practice of courts, acts of the Legis- 
lature, or fundamental constitutional provisions, are denied equal 
rights, such as to inherit property, to give evidence, to make 
contracts, and other rights enumerated, to carry their cases to a 
tribunal where they will have equal right to be heard, to give 
evidence, &c. As in this State there are no denials of this kind 
by any tribunal, but all have equal rights ynder the Constitution, 
there is no more necessity to construe this act in this case than 
any other act of Congress. The respondent is not such person 
as is denied any right; all courts are open to him, and he has 
full and equal benefit of all laws. 

The construction of the act as contended for, is such that it 
vests defendant with a discretion whenever he thinks a court, 
after a full hearing, has decided a question of law wrong, before 
final judgment, to stop its proceedings. With such a construc- 
tion no case can be decided finally by the State courts, and all 
questions, whether arising under an act of Congress or the Con- 
stitution of the United States, or under a purely local statute, 
and State Constitutions, become the subject-matter of review in 
the United States courts. 

Are we to admit this construction and stay proceedings whe: 
we are trying a matter of constitutional construction, and which 
can in no manner be affected by an act of Congress, this State 
being a recognized member of the Union ? 

To do so would be to destroy all necessity for and power of 
State courts, and destroy all harmony between the courts of the 
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United States and the State courts. It would result in a revo- 
lution in the judicial system. 

This petition affirms that respondent has been “ denied jus- 
tice” by thiscourt. The fact is, that the court has in this case 
subjected itself to just and well-deserved censure by those who 
know something of judicial proceedings, for the privileges ex- 
tended, which the strict rules of law prohibited. This record is 
but a repetition of enlargements of rules, and the answers to 
some of them consist of matter already determined, and which 
for that reason should have been stricken out, and in any other 
case it would have been done. 

What is complained of here as a denial of justice is its simple 
administration, which is never a denial, except with that class 
:o whom its administration is the greatest wrong. 

By the strict law of the case, as has been shown, respondent 
had no right to be heard until the summons in this case issued 
The rule to show cause, and all of these proceedings up to this 
time, have been ex gratia. The rules of law would have justified 
the court in striking out all of the answer to the first rule and 
making it absolute, as the Attorney-General was entitled to it 
wpon the simple filing of his information. 

Lord Mansfield, in the case of Rex. vs. Wilkes, (2 Eng. Com. 
L. R., 2,) where he was threatened with assassination, and made 
the subject of libellous attacks in the press, saw proper to refer 
to these matters, and while we think that we cannot very prop- 
erly criticise other assaults which the respondent may make, it 
is vet within our proper and legitimate province to subject his 
2cts in these proceedings to judicial criticism when such assaults, 
however futile and absurtl, are made here. 

The persons entitled to the benefit of the act referred to in this 
petition, commonly known as the “civil rights bill,” are enu- 
merated in said act, and are as follows: “ All persons born in 
the United States and not subject to any foreign power * * 
are declared to be citizens of the United States, and such citi- 
sens, of every race and color ° ’ ° . shall 
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have the same right to make and enforce contracts; to sue, be 
parties, and give evidence ; to inherit, purchase, lease, sell, hold, 
and convey real and personal property, and to the full and equa! 
benefit of all laws and proceedings, for the security of person 
and property, as is enjoyed by white citizens, and shall be subject 
to like punishment, pains, and penalties, and to none other, any 
law, statute, ordinance, regulation, or custom, to the contrary 
notwithstanding.’ 

The third section, in pursuance of which, and other acts in 
Congress referred to, the respondent assumes to remove this 
sause to the Circuit Court of the United States, provides that the 
Circuit Courts shall have cognizance of all causes, civil and crim- 
inal, affecting persons who are denied, or cannot enforce in the 
courts or judicial tribunals of the State or locality where they 
may be, any of the rights secured to them by the first section 
of this act ; and if any suit or prosecution, civil or criminal, has 
been or shall be commenced in any State court, against any sevec/ 
such de- 


* 


person, for any cause whatsoever, 
fendant shall have the right to removesuch cause for trial to the 

proper Circuit Court of the United States, in the manner pre- 
scribed by an act relating to Aabeas corpus, &¢., approved Marci 

3, 1863, and all acts amendatory thereof. 

Now who are the persons mentioned in the “civil rights 
bill?” They are “citizens of the United States,” and non 
other. The petitioner does not allege that he is a person of that 
description—and here we might stop; but the petitioner does not 
state in his petition which of the “rights” to which citizens are 
entitled under the act, has been denied him by this court, by o: 
under “any law, statute, ordinance, regulation, or custom of this 
State,” or otherwise. He does not point out one, and his abl 
counsel did not deign to state before the court any right or 
privilege secured to him under said acts of Congress which he 
had not had the full benefit of. 

Indeed the respondent has not, up to this time, demanded an¥- 
thing whatever, except that the suit be dismissed upon grounds 
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not warranted by law; and that we shall stop and first try sev- 
eral other suits against persons who were not before the court. 

We are not called upon to pass upon the validity of an act of 
Congress, or upon any matter growing out of ay act of Con- 
gress, and we have therefore not done so. The respondent has, 
‘by counsel, made a motion, and it has been denied, solely upon 
questions of practice in the court. If any act of Congress con- 
ters in terms or by implication upon any other tribunal an au- 
thority to wrest from the courts of a State their jurisdiction 
solely because a question of common law practice, or of con- 
struction of the State Constitution or laws, may he decided 
against a party, and, as in this case, not involving any law or 
treaty, or the Constitution’ of the United States, we shall be 
wanting in self-respect and common intelligence, if we do not re- 
sist it by all proper and necessary means; and we are confident 
that this respondent would join in that feeling of contempt 
which the members of the bar and the country would feel for the 
conduct of this court, if we do otherwise than to disregard this 
petition. 

The petition is set aside. 


After considering the matter of the petition, the following de- 
murrer was found on the files in this cause, viz. : 


IN THE SUPREME COURT, STATE OF FLORIDA. 


in the matter of the Information filed by Aumon R. Merk, rep- 
resenting himself to be Attorney-General of the said State, vs. 
Witiram H. Gieason, Lieutenant-Governor State of. Florida. 


And now the said defendant, William H. Gleason, Lieutenant- 
(sovernor of the said State, 7 propria persona, says that the said 
information is bad in substance, and for cause of demurrer says 
chat 
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_ First. That the said information is not prosecuted nor institu- 
ted as required by the 2d section of Article Six of the Constitu- 
tion of the State of Florida. 

Second. That there js no cause of action alleged in the said in- 
formation sufficient in law to sustain the said prosecution against 


defendant. W. H. Greason. 
Sworn and subseribed to before me this third day of Decem- 
ber, A. D. 1868. Cuas. KENMORE, . 


Deputy Clerk Supreme Court. 


And thereupon the said Almon R. Meek, Attorney-General, 
tiled his joinder in demurrer in the words and figures following, 
to wit: , 
Almon R. Meek, Attorney-General of the State of Florida, 
says that the information filed by him in this cause is good in 
| substance, Atmon R. Merx, 
Attorney-General of the State of Florida. 


December 3d, 1868. 





Atter argument of counsel for the State upon the demurrer, 
the respondent having abandoned his case, 


WESTCOTT, J., delivered the opinion of the court : 


The first ground taken in the demurrer is : 

“That the said information is not presecuted nor instituted as 
required by the second section of Article Six of the Constitution 
of the State of Florida.” 

The article referred to is in the following words: ‘ The style 
ofall process shall be ‘The State of Florida,’ and all prosecu- 
tions shall be conducted 7» the name and hy the authority of the 
same.” 

} Strictly speaking, this matter has been “ prosecuted ” by the 
State of Florida, and it has been “instituted” by the Attorney- 
General of the State, which is a substantial compliance with the 
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requirements of the Constitution. So far as the use of the terms 
“The State of Florida” is concerned, there is a substantial com- 
pliance with it in the information, the terms used being t 
“People of the State of Florida,” which for the putposes of this 
proceeding is sufficient ; yet the court is of opinion that to com- 
ply strictly with the constitutional requirement, the formal 
words therein required, viz.: “In the name and by the au- 
thority,” should properly appear upon the face of the informa- 
tion. The proper signification of the term “ conducted” as here 
used is, that the pleadings should be conducted in the name of the 
State, the case should be so docketed, and upon the records 
when stated should be so described, and hence that there. is n: 
defect. 

Whiie the judgment of the court sustained the demurrer us 
the first ground taken during the progress of the trial, and sue! 
must be the character of this record for that reason, yet subs: 


‘ 
ne 
at 


quent investigation has led us to a different conclusion. 

During the dependence of the American Colonies indictments 
were “conducted” in the name of the King. Onur first State 
Constitutions, after throwing off the Royal Government, provi 
ded that prosecutions should be carried on “ in the name and by 
the authority of the Commonwealth.” 

It should appear sufticiently from the record that this is cor 
ducted by the authority of the State of Florida, and not by th 
authority of any other power. That is what the Constitution 
means. 

The court held, in Grierson vs. the State, 5th Howd. Miss.. 37, 
that “it was sufficient, if it appeared in the’record that the pros 
ecution was in the name of the State, and that a formal statement 
of the fact that the indictment was found by its authority was 
not necessary.” 

The court being clearly of the opinion that the defect set up, 
if one at all, is one of form simply ; that this was a civil, as dis- 
tinct from a criminal case; that the information was amendab!le 


7 


in this particular, and that an amendment placing these words 
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in the caption would be sufficient, sustains the demurrer, with 
leave to the Attorney-General to amend his information. 

This being the first case of the kind in this State, a short re- 
view of the authorities upon the two points; first, as to the con- 
stitusional requirement, and second, as to the matter of amend- 
ment, is not deemed inappropriate. 

The Constitution of the State of Illinois required, that “ all 
prosecutions shall be carried on in the name and by the authority 
ot the people of the State of Illniois, and conclude against the 
peace and dignity of the same.” The statutes of Illinois gave 
authority to the courts to fine in their discretion in guo warranto 
proceedings. We have no statute of this character here, and it 
is very doubtful whether, in the light of the Constitution, and 
the limitation which is made in our statute adopting the common 
law, this power of fining at the discretion of the court exists. 
Our statute is, “ All offenses known to the common law, the 
punishment whereof is not provided by law, shall be punished 
by a fine not exceeding one hundred dollars, or imprisonment 
not exceeding twelve months, at the discretion of the jury.” 
Thomp. Dig., 489. 

In treating of an information of this character, 11th IIL, 553, 
Mr. Justice Caton says, “ This proceeding is a proceeding with- 
in the meaning of the clause of the Constitution recited above. 
In its broadest sense the word prosecutions would embrace all 
proceedings in the courts of justice, or even elsewhere, for the 
protection or enforcement of a right, or the punishment of a 
wrong, whether of a public or private character. Our statute 
expressly provides, not only for judgment of ouster, but also 
that the defendant shall be punished for his usurpation by 
fine.” 

The information in this case concluded with the words “ con- 
trary to law, and to the damage and prejudice of the said peo- 
ple of the State Illinois.” 

The Constitution required, if a prosecution, that it should 
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“conclude” in different words, and the court reversed the judg 
ment which had sustained the information as sufficient. 

The court in this case held that “ whatsoever certainty is re- 
quisite in an indictment, the same, at least, is necessary in an 
information,” citing 2d Hawks’ P. C., 357, Sec. 4. ° 

The citation will show that this language was used with refer- 
ence to informations generally. 

There is a marked difference between criminal informations 
generally, and informations in the nature of a quo warranto 
Indeed, there are informations of intrusion and debt in the ex 
chequer which are purely civil in their character. The extent 
to which the doctrine is carried in the above case would seem 
to bring a proceeding of this character within that clause of the 
old Constitution of the State of Illinois, providing “that no 
person shall be proceeded against criminally by informution fi 
any indictable. offense except in cases arising in the land and 
naval forces, &c.,” and hence the act of 1845, authorizing gi 
warranto informations, passed before the new Constitution, was 
of questionable constitutionality. 

The court, in 11th IIL, 553, held that a prosecution by intor 
mation under the statute would be a bar to a prosecution by in 
dictment under a distinct criminal statute imposing a fine for 
usurpation. 

If the trial under one is a good bar to a trial under the other 
it should operate both ways, and a remarkable result would 
seem to follow, viz.: that if a party was convicted and fined, as 
an usurper under the criminal statute, there could be no pro 
ceeding to oust him from office afterwards under the guo war 
ranto statute, and hence, no power in the courts ever to give a 
judgment of ouster. 

With this construction it would also seem that the proceed- 
ing by information at the instance of the Attorney-General 
would have been unconstitutional, as a grand jury was requisite 
if it was a criminal offense within the meaning of that clause of 
the new Constitution of Illinois, providing that “no person 
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shall be held to answer for a criminal offense unless on the pre- 
sentment or indictment of a grand jury,” except in certain 
cases in which this is not embraced. 

The decision in Illinois carries the doctrine too far. 

The proceeding is essentially civil, and the fine is never more 
than nominal, at common law, and it cannot be called a criminal 
case. 

In the case of the State Bank vs. The State, 1st Blackford, 272,. 
a more correct view, not leading to such conclusion, is taken. 

: The court, at the time considering the objection that “ an in- 
formation in the nature of a go warranto is a mode of proceed- 
ing not warranted by the Constitution, which provides that no 
person shall be put to answer any criminal charge but by in- 
dictment,” says, “We have no need of resorting to the gen- 
eral doctrine on information, for a quo warranto information is 
2 criminal proceeding only in name and in form; in its nature 
it is purely a civil proceeding,” citing 2d Kid, on Corporns., 
489; King vs. Francis, T. R., 484. 

“Tn the language used in the” King vs. Mayor, &c., of Cam- 
bridge, cited in 2d Kyd., 483, the corporation is called upon 
to answer no crime ov offense, but only touching its liberties. 
The primary and only material object of the proceedings is not 
the infliction of pains and penalties as in criminal proceedings, 
but to deprive the individual members of the supposed corpora- 
tion of the privileges they claim to enjoy above the lot of 
the citizens in general. The fine inflicted on conviction is 
merely nominal. It is so immaterial a part of the proceedings 
that the books on the subject have almost lost sight of it. 

The conclusion of the judgment, it is true, is said to be with 
a “capias pro fine,” but this is more the form than the sub- 
stance of the judgment, as in all civil actions founded in tort. 
When the proceedings are by writ of quo warranto, the conclu- 
sion of the judgment is that the defendants be in mercy, &c., 
as in civil actions founded on contract. 2d Kyd., 409. So 
that with us the fine may be very properly left out of the case, 
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and then the proceedings are so exclusively of a civil nature 
as to form no colorable pretense for this constitutional objection, 

In State on relation Brison vs. Lingo, 26 Mo., 496, the ques- 
tion arose in this way: There was a statute providing that the 
“Circuit Court of St. Louis shall not hereafter exercise original 
jurisdiction in any criminal case,” a guo warranto information 
was filed therein, the question of jurisdiction was raised, and 
the case carried to the Supreme Court of Missouri. 

The Supreme Court say, “The inquiry arises, is this a criminal 
case? Fora great while it has been applied to the simple pur- 
pose of trying a civil right, and regarded as a remedy to try 
the right to office.” The jurisdiction was sustained. 

In the case of Rex vs. Francis, 2 D. &. E., 484, where a new 
trial was granted for the King, the court remarked, “ The pro- 
ceedings have been considered merely as civil proceedings of 
late years.” The history of the information in the nature of a 
quo warranto, as detailed in a previous portion of this case, 
shows that it is essentially a civil proceeding. 

The next question to be considered is whether the information 
is amendable. 

In “The People vs. Clark, 4 Cowen, 95, the Attorney-Gen- 
eral was permitted to amend by adding a new count to the in- 
formation, the court remarking that the ordinary principles of 
amendment applicable to other actions were to this. After de- 
murrer to an information, a judge’s order may be obtained to 

‘amend. 4th Burrow, 2532.” 

Amendments on special motion, in these actions, appear to 
have always stood on the same footing as in other actions. 
Com. Dig., Quo Warr., (E. 4,) Rex vs. Blatchford, 4 Burr., 
21987. 

In the very celebrated case of Rex vs. Wilkes, 2 Eng. C. L., 
320, which was a highly criminal information, an amendment 
in substance was made by Lord Mansfield at Chambers upon 
motion. When this matter came up before him afterwards in 
term, for consideration, he says, “ There is a great difference be- 
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tween amending indictments and amending informations. In- 
dictments are found upon the oaths of a jury, and subject only 
to be amended by themselves, but informations are as declara- 
tions in the King’s suit. An officer of the crown has the right 
of framing them originally, and may, with leave, amend in like 
manner as any plaintiff may do.” 2d Viner Ab., 394, Title 
Amendment, pl. 12; 12 Mod., 229; 6 Mod., 281. 

The doctrine of amendments has been extended in this State 
to a point much beyond what it was in England at the time 
: these decisions were made, and we think the question clear. 

As to the second point of the demurrer, we have only to say 
that the information appears sufficient, and no defect has been 
pointed out other than what has been considered. 

The judgment of the court upon the demurrer is : 

Upon considering the matters arising upon the demurrer of 
the respondent to the information filed herein by the said State 
of Florida by its said Attorney-General, it is ordered that the 
said demurrer is overruled, excepting so much of the first ground 
therein as relates to form, and as to the same, it is ordered, upon 
motion of the Attorney-General, that he have leave to amend 
the same instanter, so that the said information shall read, “ In 
the name and by the authority of the State of Florida.” 





It is further ordered that the said respondent, William H. 
Gleason, have leave to plead over to the said information by Sat- 
urday, December 12th, 1868, at 10 o’clock A, M., or show cause, 
at that time why final judgment of ouster shall not be awarded 
against him. 

It is further ordered that a copy hereof be served by the 
sheriff of this court upon the said William H. Gleason, the.re- 
spondent. 


SS re en 


And aiterwards, to wit: On the ninth day of December, in 
the year A. D. 1868, the following return was made on the orig- 
inal order: 
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“Executed the within by serving a true copy hereof on Wil- 
liam H. Gleason, this the 9th day of December, A. D., 1868. 
C. J. Porrer, 
Deputy Sheriff Supreme Court.” 


And afterwards, to wit: On the 12th day of December, A. D. 
1868, appeared the respondent by his attorney, David S. Walker, 
in answer to the rule aforesaid, and moved the court to enlarge 
the rule to plead, or to show cause why judgment of ouster 
should not be entered against him, upon -the ground that the 
amendment authorized had not been made. 

Whereupon the Attorney-General, with leave of the court, 
filed his amendment heretofore authorized in the words and fig- 
ures following, to wit : 


IN THE SUPREME COURT OF THE STATE OF FLORIDA, AT AN EX- 
TRA AND SPECIAL TERM. 


The State of Florida, upon the relation of ALMon R. Meek, who 
prosecutes in the name and by the authority of said State, vs. 
Wim H. Greason, Lieutenant-Governor of the State of 
Florida—Information in the nature of “ quo warranto.” 


And now this day comes the said Attorney-General, who 
prosecutes in above-entitled cause in the name and by the au- 
thority of said State, and pursuant to leave of said Supreme 
Court this day given, amends the information heretofore filed 
by him in said cause, to wit, on the 8th day of November, 
1868, by writing as a caption for said information the words, 
“In the name and by the authority of the State of Florida,” so 
that said information shall read, “In the name and by the au- 
thority of the State of Florida.” 

Atmon R. Merk, Attorney-General. 


Whereupon the rule was enlarged until three o’clock of this 
said 12th day, and respondent given until that time to answer 
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the same. Upon the arrival of that hour further time was 
granted until the fourteenth day of December, at ten o’clock 
A. M., to comply with said rule and to plead. 


And afterwards, to wit: On the fourteenth day of December, 
in the year A. D. 1868, the respondent filed in the Clerk’s office 
of this court his answer to the rule aforesaid, in the words and 
figures following, to wit: 


(N THE SUPREME COURT OF FLORIDA, AT A SPECIAL TERM IN 
DECEMBER, 1868. 


The State of Florida, upon the relation of the Attorney-General, 
vs. Wiit1am H. Greason, Lieutenant-Governor of the State 
of Florida—Information in the nature of guo warranto. 


The respondent, William H. Gleason, Lieutenant-Governor, 
&c., protesting that this court has no jurisdiction to proceed fur- 
ther in this cause since he has filed his petition for its removal to 
the Cirenit Court of the United States. Nevertheless, since this 
court has determined to proceed herein, overruled respondent’s 
demurrer, and granted leave to respondent to “show cause why 
final judgment of ouster should not be awarded against him,’’ 
respondent shows cause as follows : 

First. Because at the time of his election, stated in said infor- 
mation filed in this cause, he was not ineligible as in said infor- 
mation is alleged, and of this he puts himself upon the country. 

Second. Because, if respondent was ineligible at the time of 
his election, it was for the people in the exercise of their sover- 
eignty to determine whether they would elect him or not, and 
no Attorney-General, or other servant, officer, or agent of the 
people ought to be allowed to come into this court and ask it to 
undo that which the people themselves have done in their sov- 
ereign capacity. 

Third. Because, supposing respondent to have been ineligible, 
the “award of a final judgment of ouster against him” would 
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not conduce to the public good, nor be in accordance with the 
theory of our government ; that the people are supreme, and the 
court are invested with a sound discretion as to when they will 
“award a final judgment of ouster,” even though they may have 
the power to do so. 

Fourth. Because the election and eligibility of respondent are 
purely political questions over which the electing power should 
be allowed to have exclusive control, and with which the Judic- 
ial Department of the government should have nothing to do 

Fifth. Because, though it should be conceded that respondent 
was ineligible at the time of his election, it is not pretended that 
he is not eligible now, so that if eligibility be all that is wanted, 
no one can be found more eligible than respondent. 

Sixth. Because no one is contesting with respondent for the 
office of Lieutenant-Governor, and as respondent is the sole choice 
of the people, that choice should be respected. 

Seventh. Because within less than a month from this date the 
Legislature of the State will be in session, and the Constitutio: 
having vested in that body the power to remove respondent 
from office, it would be best to leave the question connected with 
this cause for the consideration of that high tribunal. 

Eighth. Because respondent was not elected under the provis 
ions of the State Constitution, which had not then been adopted, 
but under the reconstruction acts of Congress and the orders of 
the Cammanding General, and an ordinance of the Convention, 
neither of which prescribed any previous residence for them who 
should be elected at said election. 

Ninth. Because, at the time of respondent’s election, the gov 
ernment of the State of Florida was provisional only, and not a 
constitutional government. 

Tenth. Because it was not intended by the makers of the Con- 
stitution that the persons voting or elected at the first election 
should be subject to the provisions of the Constitution; hence 
though all were allowed to vote by the Constitution, all were not 
allowed to vote, but only those who could take a certain oath; 
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and hence, also, though none by the Constitution could hold 
office except registered voters, yet in fact at the first election not 
one of those elected was a registered voter within the meaning 
of the Constitution, nor indeed could be, for the books of regis- 
tration had not at that time been opened, nor officers appointed 
for that purpose, 

Eleventh. Because respondent was eligible under the acts of 
Congress, and under the orders of the Commanding General, 
and the ordinance of the Constitutional Convention, under 
which he was elected, and the provisional State Government 
organized. 

Twelfth. Because the government of the State of Florida was 
“ provisional only,” and subject entirely to the will of Congress 
and the Commanding General, until some time subsequent to 
the election and qualification of respondent as Lieutenant- 
Governor, 

Thirteenth. Because Almon R. Meek, who files the informa- 
tion in this case, is not Attorney-General, as appears from a 
paper on file in this cause under the great seal of the State, and 
attested by the Secretary of State. 

Fourteenth. Because if it be held that the residence of those 
who were appointed or elected to office at the first election, 
when the Government was provisional only, must be in accord- 
ance with the requirement of the Constitution, then the Chie! ; 
Justice of this court was ineligible at the time of his appoint- 
ment, he not having been a citizen of this State twelve months 
before his appointment, and not having been a registered voter 
at the time of his appointment, and therefore not capable ot 
pronouncing a judgment of ouster in this eause. 

Fifteenth. Becduse, if during the provisional government of 





this State the requirements of the Constitution as to eligibility 
‘ must be complied with, then Associate-Justice Hart is not a 


Judge, he not having been a registered voter at the time of his 
appointment, and not therefore eligible, and not capable of pro- 
nouncing a judgment of “ouster” in this cause. 
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Sixteenth. Because this court has no original jurisdiction to 
award a final judgment of ouster in this cause. 

Seventeenth. Because this cause cannot be decided without 
the intervention of a jury to determine the question of fact 
arising herein, and the Constitution and laws of this State have 
not clothed this court with power to empannel a jury. 

Eighteenth. Because it is manifest, from the records in this 
* cause, that this attempt to oust respondent from office is not 
because he is ineligible, but from some concealed motive, and 
this court should not lend itself to become the instrument of 
effecting the concealed purpose of any one. 

Respondent having fully shown cause, prays to be hence dis- 
missed, with his costs by him about his suit in this behalf ex- 


pended. W. H. Guieason. 
Sworn and subscribed before me this fourteenth day of Decem- 
ber, 1868. Cuas. Kenyore, 


Deputy Clerk Supreme Court. 


Upon filing which said answer respondent entered of record 
his motion in this cause in the words and figures as following, 
to wit: 


The State of Florida on the relation of the Attorney-General vs. 
W. H. Greason. 


Respondent moves the court for a continuance of the further 
hearing of this cause till the next regular term of this court, on 
the ground of the absence of his counsel, Horatio Bisbee, who 
is in attendance on the United States District Court at Jack- 
sonville, as stated in the affidavit of respondent this day filed 
herein. 

Which motion was overruled and denied. 

And upon the same day came the Attorney-General, and in 
behalf of the State of Florida, entered his certain motion in 
this behalf in the words and figures following, to wit: 
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SUPREME COURT OF THE STATE OF FLORIDA, AT AN EXTRA AND 
SPECIAL TERM, DECEMBER 14TH, 1868, 


The State of Florida, upon the relation of the Attorney-General 
of said State, who prosecutes in the name and by the author- 
ity of said State, vs. Wirtram H. Grxason, Lieutenant-Gov- 
ernor of said State—Information in the nature of a quo war- 
ranto. 


And now comes the said Attorney-General, who prosecutes in 
the name and by the authority of said State, and moves the 
said Supreme Court to pronounce final judgment of ouster in 
said cause against the said respondent, said respondent having 
failed to plead to the information heretofore filed herein by said 
Attorney-General, or to show sufficient cause why said final 
judgment of ouster should not be awarded against him as re- 
quired by the rule of said Supreme Court. 

Autmon R. MEEkx, 
Attorney-General of the State of Florida. 


After argument, 
WESTCOTT, J., delivered the opinion of the court. 


The principles of law involved in answers numbered respec- 
tively three, seven, thirteen, sixteen, and eighteen have been al- 
ready considered, and the court sees no reason for repeating 
what it has said. The statement contained in the thirteenth, to 
the effect that it appears from a paper under the great seal of 
the State on file in this cause, that Almon R. Meek is not At- 
torney-General, is incorrect. There is no such paper on file in 
the cause, and none has been offered in evidence during its pro- 
gress. 

The second and fourth grounds alleged are that the respon- 
dent was elected by the people of the State, and his eligibility 
is a political question not to be passed upon by the courts. 
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-This matter was not urged in argument, and we presume much 
force is not attached to it. The respondent was elected to an 
oftice created by the Constitution which the people had formed, 
and in framing it they restricted their own power in selecting 
their agents ‘to administer the government so far as the office ot 
Lieutenant-Governor is concerned, to a person who shall have 
been before his election’ to office three years a citizen of the 
State. Art. XVI, Sec. 22. Until this restriction upon their 
own power is removed in some legitimate and recognized lega! 
method, it remains operative. The simple election of the re- 
spondent, whether with or without a knowledge of his ineligi. 
bility, cannot and does not operate to annul the constitutional 


requirements according to any known rule of law upon the sub. 


ject, and such a proposition is no less than revolutionary in its 
character. 

We cannot see that the question of eligibility is a political 
question in the sense intended by the fourth ground. 

The distinction between questions which are political and 
such as are within judicial cognizance, is stated clearly in Mar- 
bury vs. Madison, Ist Cranch, 165; in 4th Wheaton, 400, and 
in Ist Ala., 704. In the light of these authorities, this answe1 
is insufficient. 

The fifth answer is to the effect that while respondent may 
not have been eligible when elected, he is so now. The Con- 
stitution requires that he “shall have been Jefore his election to 
office three years a citizen of the State,” and this court has, we 
conceive, no power to strike out the word “ Zefore” and insert 
the word “after” in the Constitution. Because no one is con- 
testing the office is the sixth ground. This action is by the 
State, and its proper officer is inquiring by what warrant re- 
spondent is exercising one of the State’s offices. It is never 
necessary that there should be a relator in such cases, nor that 
there should be a contestant. It is not proposed to determine 
here whether some person else is entitled to the office, but 
whether respondent is. 
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The first portion of the tenth ground is considered with the 
eighth, ninth, eleventh, and twelfth as to the operation of the 
acts of Congress, the substance ofeit being that because there 
was a requirement to qualify voters under the reconstruction 
acts, and there was none under the Constitution, the matter of 
eligibility under the Constitution could not be inquired into. 

The last portion of the tenth ground, and the matter of the 
fifteenth, is based upon the assumption that all officers are re- 
quired by the Constitution, before they can become officers or 
discharge any duty, to be registered under a registration law 
which the Constitution makes it the duty of the Legislature to 
pass at its “ first session after the ratification of the Constitu- 
tion.” The statement of the proposition is its own answer, 
With this view no Legislature could ever have passed the law, 
as no Governor could have been elected to approve it; there 
would have been no Government, because there could be no 
officers. 

The fifteenth ground taken, based upon the idea just stated, 
while not in the form of a challenge made, is yet an objection 
questioning the powers of one of the justices of this court to 
act. See ist Ark. Rep., 279; 4th Ark. Rep., 562; 1st Eng., 
225. Passing and not considering whether the question is 
raised regularly, it is. deemed proper to consider it to the extent 
it has been raised. It is certainly not possible for a party to 
stop the proceedings of a court by alleging any legal proposi- 
tion absurd upon its face, as we believe this is. The purpose of 
this is other than it imports. It purports to be an answer to 
the rule. It is a reflection upon a member of the court under 
the form of pleadings. The clauses in the Constitution referred 
to are Sec. 6, Art. XIV., of the Constitution of this State, “ The 
Legislature, at its first session after the ratification of this Con- 
stitution, shall by law provide for the registration by the clerk 
of the circuit court in each county, of all the legally qualified 
voters in such county, and for the returns of elections; and 
shall also provide that after the completion, from time to time, 
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of such registration, no person not duly registered according to 
law shall be allowed to vote;” concluding clause of Sec. 22, 
Art. XVI, “ No person sgall be eligible to any office unless he 
be a registered voter.” It is our opinion that the term “ regis- 
tered voter” here used, refers alone to the registration con- 
templated by the Constitution, and it could only be operative 
after the registration law was passed. 

The objection made in the fourteenth to the eligibility of the 
Chief-Justice is considered by the other justices of the court. 
It alleges that he was ineligible at the time of his appointment. 
The court has at some length determined in a previous portion 
of this case that this question cannot be inquired into col- 
laterally. {[t is not in the form of a challenge, and there is an 
evident distinction between this and an inquiry into the ques- 
tion of competency. A determination upon the competency 
of one of the members of a court tries no right, such as 
right to office, and can be made without the formalities of pro- 
cess upon a statement of the facts touching the competency ad- 
mitted by the officer. Judgments of courts amount to some- 
thing or they should not be made. What would a judgment 
here amount to one way or the other? This is a question 
which can be determined only by a suit. Service is essential ; 
without this and some mode recognized for a legal trial it can- 
not proceed. The court must waive process for the individual, 
hear his case without a plea, or else postpone its consideratio: 
of the one now before it, until the Attorney-General sees proper 
to file an information, and it is determined, and if he never 
does it this is an end of the case. No right, such as this, cai 
be determined effectually, without notice, trial by due course ot 
law and judgment, and this cannot be done collaterally. Davis 
Exparte, 41st Maine, 58. 

We now come to the consideration of the eighth, ninth, 
eleventh, and twelfth answers to the rule. Without at length 
quoting them they amount in substance to an allegation that 
respondent was not elected under the Constitution, but under 
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certain acts of Congress, and an ordinance of the Constitutional 
Convention of the State, which prescribed no such citizenship as 
a qualification for his office, and that at the date of his election 

the government was provisional only. It will be noted that he 
does not claim to “hold his office” under these acts, but that 

he was simply elected under them. The election to an office, if 
elective in its character, is one of the requisites to the right of 
holding it, but it is not the only one. Where do we look for the 
others but to that instrument, to that fundamental law which 

creates it? Elections of representatives to Congress are held in’ 
the same sense under a proclamation of the Executive of a State 

in obedience to a legislative enactment as to time and place 

Do we look to these things, or to the Constitution of the United 

States, for their qualifications ? It is true that according to these 
acts any government in this State, anterior to the one unde 

which we obtained admission to representation in Congress, was 
provisional, and subject to be abolished; do these acts, however 

so operate as to relieve the respondent from the operations of 

constitutional requirements as to eligibility for the office he holds 

which was created by the Constitution framed under these acts, 

and which has been approved by Congress, and the Representa- 

tive and Senators from the State admitted to Congress ? 

The enabling act places no’ such restrictions upon the power 
of the Convention which framed the Constitution, and it was as 
much within their power to prescribe qualifications for the office 
as it was to create it; the one is as clearly within their power 
as the other. The only legislation known to this country from 
which to draw an analogy here, is the enabling act of a Terri- 
tory. Acts enabling Territories to form State governments have 
been very frequent in the history of the government, but it was 
never held that a party was free from constitutional require- 
ments as to eligibility under the Constitution formed, because 
elections were held under the provisions of the enabling act, and 
ordinance of the Convention. If there was no power in the 
makers of the Constitution to prescribe qualifications for offices 
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under the State government, not inconsistent with the conditions 
in the act of Congress, but in addition thereto, it is hard to per- 
ceive where they had the power to define the rights and func- 
tions of the officer, or indeed to ascertain what powers they did 
have, if any. If the Lieutenant-Governor of this State holds 
his office under the act of Congress, then he is an officer of the 
United States, and Ais ansirers amount to a plea of disclaimer, 
anda judgment should be awarded. We have authority or juris- 
diction to inquire into the title to an office under the Constitution 
ot this State, but none as to offices of the United States. We 
do not see that there is any necessity to examine or construe the 
act of Congress. Wethink it isonly necessary to know that the 
office in question is created by the State Constitution ; here is 
respondent’s title deed, and by this alone must it be tried. 

These answers to the rule are insufficient. 

The only remaining causes assigned not considered, are the 
first and seventeenth. 

The first is: “ Because at the time of his election, as stated in 
said information filed in this cause, he was not ineligible as in 
said information is alleged, and of this he puts himself upon the 
country.” 

This comes in such questionable shape that it cannot be 
strictly called a plea, and in an ordinary case it would be 
stricken out, if for no other reason than that it is included in 
what purposts to be an answer to the rule, while properly it 
should have been filed separately as a plea. The rule was inthe 
alternative to plead, or to show cause, &c., and whatever was 
the proper subject of plea should have been made so, apart from 
the answer. What does this amount to, and is it such a plea as 
requires a reply or demurrer; or can issue be required to be 
joined? It is the statement of a legal conclusion from facts 
which are not set forth, or brought to the attention of the court, 
to wit: That the respondent was not ineligible as in said infor- 
mation is alleged; and as in the information it is alleged that 
he was ineligible to the office of Lieutenant-Governor, the result 
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is, that itis simply a statement of a conclusion, the facts upon 
which it is based being kept out of the plea in such manner that 
a demurrer cannot reach them. An issue joined would result, as 
is apparent, in respondent attempting to prove that he was eli- 
gible to the office of Lieutenant-Governor under the reconstruc- 
tion acts, This was the basis of his general allegation that he 
was not ineligible as in said information is alleged, namely, ineli- 
gible to the office of Lieutenant-Governor, because he was 
elected under the reconstruction acts. All of this is mere soph- 
istry. The court has passed upon these questions ; the respondent 
must plead facts, such as are responsive to the information, viz. : 
That he was three years a citizen, &c. No demurrer can reach 
this question under this plea, no issue can be taken upon a prop- 
osition of law: The plea should set out the defendant’s title at 
length, and the rule as to the replication ¢ven in this character 
of actions is, that it cannot take issue on the general traverse 
“without this, that he usurped,” &e., but should be to the spec- 
ial matter, that the defendant may know how to apply. his de- 
fense. Rex vs. Blagdon, Gibbs. Rep., 145. The defendant 
must either justify or disclaim; and not guilty, or non usurpeuvit, 
ive not good pleas, for they do not answer to the nature of the 
charge, which is to show by what warrant or authority., Bull 
N. P., 211. The defendant must show title in himself. Com. 
Dig. Quo. Warr., C. 4; 9th Coke, 24. 

In the State of Ohio vs. Beecher, 15 Ohio, 725, the plea was 
that “he was legally appointed, qualified, and entered upon the 
duties of the office, and that he has ever since held and exercised 
the same, as he had the legal right to do.” The court say, 
authorities require of him to set out all the facts necessary to 
constitute 2a good title specifically to hold the office,” and 
plea was not good. 

In general a plaintiff proves his claim or demand; not so here 
with the State. The defendant must set up and must show that 
he has a good title. The State is only to answer his particular 


claim. He must at once show a complete title. If he fails, 
99 
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judgment must be given against him. He cannot say he was 
duly elected in general terms. Rex vs. Leigh, 4th Burrow 2, 
143. See also as to requisites of the plea. Rex vs. Birch, 4 T. 
R.,608; 2 East., 75; Bullers, N. P., 211; 6 Dane. Ab., 360; 
Cole on Informations, 148, 149. 

The State is entitled to judgment, and the motion of the At- 
torney-General should be granted according to the strict rules of 
practice ; but the court is unwilling to deny the respondent the 
opportunity of setting up a defense, if he has any. He shall be 

_given every opportunity, and further time until three o’clock 
P. M. of this day, the 14th December, 1868, is allowed him to file 
an issuable plea framed in accordance with the requirements of 
law. Such a plea not being filed, it will announce its judgment 
at that hour. ; 

The seventeenth ground allegedis as follows: “* Because this 
cause cannot be decided without the intervention of a jury to 
determine the question of fact arising herein, and the Constitu- 
tion and laws of this State have not clothed this court with 
power to empannel a jury.” The authorities already cited show 
that a judgment follows a default in pleading in this class of 
eases. The Statehas toprove no title, but calls upon the citizen 
to show his. Untilissues of fact are raised, this question cannot 
arise, and the court does not propose to decide it until it does 
arise. The respondent can claim no jury until he tenders au 
issue of fact; when that is done the proper determination will be 
made and the question considered. 

The judgment of the court upon the matter of this answer to 
the rule, and the motion of the Attorney-General, is: 

It is considered by the court that the grounds set up in answer 
tothe rule, numbered respectively from two to eighteen inclusive, 
are insufficient, and are overruled. 

It is further considered that the first ground set up, which to 
some extent partakes of the character of a plea, is insufficient in 
that it tenders an issue of law, and is otherwise inadmissible in 
this action, and the court allows the respondent until three 
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o'clock this afternoon to file an issuable plea setting up matters 
ot fact responsive to the information, the court also taking time 
to consider whether the first ground taken by the respondent, in 
which he places himself upon the country, which the court. con- 
siders insufiicient, shall require a demurrer, or shall be overruled 
and set aside as insufficient. 


And afterwards, to wit: At three o’clock in the afternoon of 
the fifteenth day of December, A. D. 1868, the respondent hav- 
ing tajled to plead, the following judgment was entered : 

The court, after considering the question reserved as to the 
first ground presented by respondent to the rule, adjudge that 
the same is insufficient as a plea, and doth overrule the same, 
and the respondent having failed to file any plea as authorized 
and required by the court, it is now, on motion of the said At- 
torney-General of said State in this behalf for final judgment of 
ouster, considered by the court that the said William H. Gleason 
do not in any manner intermeddle, or concern himself. in and 
about the holding of, or exercising the said oftice of Lieutenant- 


' Governor of the State of Florida in said information specified, 


but the said William H. Gleason be absolutely prejudged and 
excluded from holding or exercising the said office, and that the 
said State of Florida do recover costs to be taxed by the Clerk 
in this behalf. And the court imposes no fine in this behalf. 


The respondent claiming the right to prosecute a writ of 
error from the Supreme Court of the United States in this case, 
filed such writ, issued by the Clerk of the Circuit Court of the 
United States, with the clerk of this court, and prayed that a cita- 
tion might be signed by the Chief-Justice of this court in accord- 
ince with the provisions of the act of Congress. 


RANDALL, C. J., declining to sign the citation, delivered 


the following opinion :, 


This suit was commenced in this court and prosecuted by the 
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Attorney-General of the State of Florida, and final ‘Sulina 
reudered on the fifteenth day of December, A. D. eighteen hun- 
dred and sixty-eight, ousting the respondent, William H. Glea 
son, from the office of Lieutenant-Governor of said State, the 
said respondent having appeared herein and having failed to 
plead to the information filed by the Attorney-General, or to 
show legal cause why judgment should not be rendered against 
him. 

The respondent now seeking to obtain a review and reversal 
of said judgment by the Supreme Court of the United States by 
writ of error, has applied to the Chief-Justice of the Supreme 
Court of the State of Florida to sign the citation. 

This the respondent is entitled to have done, if the case is one 
of those mentioned in the twenty-fifth section of the act of Con- 
gress passed September twenty-fourth, seventeen hundred and 
eighty-nine, relating to writs oferror; but if the case is not on 
of that class, then the respondent is not entitled to the review 
sought, and I have no legal authority to sign the citation, and 
signed it would be of no effect. 

The Constitution of this State requires that the Governor and 
Lieutenant-Governor shall have been “three years a citizen 
the State of Florida, next preceding the time of his ciectior 
Art. V., See. 3 and See. 14. 

The information’ charges that at the time of his election the 

respondent had not been a citizen’of the State for three years 
and therefore is not entitled to hold the office. 

Under an order to plead or to show cause why judgment 
ouster should not be rendered against him, the respondent, bs 
way: of showing cause, alleged that he was elected to said offic 
in May, 1868, at the same time that an election was held 
the reconstruction acts of Congress, upon the question of the 
adoption of the Constitution; that the election at the same tim« 
for State officers was held in pursuance of an ordinance of the 
Constitutional Convention and the reconstruction acts, and 
order of the Commanding General of this Military District: 
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that he was then elected Lieutenant-Governor ; and because the 
government formed upon the adoption of the Constitution was 
‘provisional only,” and the constitutional requirement as to 
eligibility not being in force at the time the election was held, 
the Constitution not yet being adopted, that he was eligible to 
said office wader the said acts of Congress. 

The respondent was sworn into office in July, A. D. 1868, after 
the passage of the act of Congress admitting the States of Georgia, 
Florida, and other hitherto disorganized States to representation 
in Congress, and after the Commanding-General had surrendered 
the government of this State into the hands of Governor Reed, 
who had been sworn into office on the 8th day of June, when 
the Legislature met and organized. The election was held for 
the purpose of filling the offices created and provided for in and 
by the Constitution. The duties of those officers so elected were 
provided and prescribed in the Constitution, The persons 
elected could hold the offices provided in the instrument, and 
no others. Their right to hold the offices depended upon the 
idoption of the Constitution which was offered for the accept-’ 
ince of the people at the same election. They were elected to 
hold such offices as they might be permitted to hold by the terms 
of the Constitution. They arethereby required to take an oath 
ot office, in which they must swear that they are “ entitled to 
hold office under this Constitution.” It permitted certain per- 
sons to hold office, and prohibited certain other persons from so 
doing. Its provisions became operative (so far as it was possible 
to become so without legislation) the moment it was adopted by 
the people, and endorsed by Congress. If its prohibitions in one 
respect were inoperative, they were equally inoperative in other 
respects, except where legislation was contemplated to give them 
effect. It is demanded in effect that we should give such a con- 
struction to the law as that the qualifications of the officers first 
elected were prescribed. by the reconstruction acts; but it is 
shown that these acts only contained a single restrictive provis- 
ion, and that by the terms of the acts themselves they ceased 
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to have any operation the moment the State Constitution was 
infused with the breath of life. 

The Supreme Court, in deciding that the cause shown why 
judgment of ouster should not be rendered, was insuflicient, 


determined that the right to hold the office depended upon the 


qualifications prescribed in the fundamental law under which 
the respondent claimed to hold, and without which fundamental 
law the office itself did not exist. By failing to assert his melt 


to the office in the only manner known to the law, a jude- 


ment of ouster was rendered, and in rendering such judgment 
it is not yet discovered in what particular there is “drawn 1 
question the validity of any treaty, or of any statute of, o1 
authority exercised under the United States, or that the 
cision is against the validity” of either; nor in what particula 
“js drawn in question the validity of a statute of, or an autho: 
ity exercised under any State, on the ground of their being re 
pugnant to the Constitution, treaties, or laws of the Unit 
States, and that the decision is in favor of such their validity : 
nor in what particular “is drawn in question the construct 
of any clause of the Constitution, or of a treaty, or statut 

or commission held under the United States, and the decisio: 
against the title, right, privilege, or exemption specially set uj 
or claimed by either party under such clause of the said Constit: 
tion, treaty, statute, or commission.” For the respondent do 
not “claim” that he holds the office under any clause ot ¢! 
Constitution or any statute of the United States, such being 
offices of the United States, and not offices of this State. Hk 
claims to hold a State office on the ground that the laws « 
Congress did not prohibit him from holding it, and secks to 
ignore the constitutional requisites. 

The Supreme Court has not denied his right, title, or privi- 
lege under an act of Congress, nor questioned his right to hold 
any office conferred upon him thereunder; but the court ha: 
denied his right to hold the office of Lieutenant-Governor under 
the provisions of the Constitution of this State, not conflicting 
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in anywise with any act of Congress, treaty, or provision of the 
Constitution of the United States, it being conceded that he 
was elected to the office in question; but as it stands confessed 
of record that he was not eligible to fi// the office under the 
Constitution of this State, the court could not otherwise decide 

The Supreme Court of the United States holds as follows : It 
is sufficient if it appears from the record that an act of Congress 
was applicable to the case and was misconstrued, or the de- 
cision in the State court was against the privilege or exemption 
specially set up under sveh a statute, to bring the case within 
the provisions of the 25th section of the act. 6 Peters, 48. 

It must be shown on the record that such a question did 
arise and was applied by the State court. 10 Peters, 369. 

The only question is, whether the record shows that the Con- 
stitution or treaty, or a law of the United States has been vio- 
lated by the decision of the court. 9 Peters, 224. 

It is sufficient to bring the case within the provisions of the 
act, if the record shows that the Constitution or laws of the 
United States must have been misconstrued, or the decision 
could not have been made. 2 Peters, 245, 380; 3 do., 302. 

As I do not conceive that any question has arisen in this 
ease, or been decided by the Supreme Court of this State, 
within the purview of the act of Congress, I cannot sign the 
citation. E. M. Ranpatt, 

Chief-Justice Supreme Court Florida. 


December 1! th, 186% 
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Ex Parte Wituiam NiGnuTincate—Urpon Hapseas Corpvs. 


° . 1. A prosecution for crime must be conducted in the name and by the 
authority of the State of Florida. 
2, A judgment authorized by a statute which creates the debt upon 
which it is based, and which is entered in favor of a person whose suit or 
demand the defendant has not been summoned to answer, is void. 


The opinion of the court contains a statement of the casc. 


C. W. Jones, tor Petitioner. 


c. C. Yonge, for Sheriff. 
WESTCOTT, J., delivered the opinion of the court: 


The petitioner, William Nightingale, having filed his petition 
with one of the justices of this court alleging that he was de- 
tained in custody without lawful authority by George E. Went- 
worth, sheriff of Escambia county, a writ of habeas corpus was 
granted returnable to this term. The writ has been returned, 

~ and “ the cause of the detainer of the prisoner,” as certified by 
the sheriff, is an order of the judge of the county court of Es- 
cambia county in the words followirg : 


Commissioners of Pilotage of the Port of Pensacola vs. Wm- 
uiaM NicuTmncaLE—Fraud. 


. 

This case coming on for examination, the accused, William 
Nightingale, came into court in the custody of the sheriff, and 
was thereupon arraigned and pleaded not guilty as charged in 
the commitment. 

Whereupon the court, after hearing the evidence and argu- 
ment of counsel, does consider and order that the accused, Wil- 
liam Nightingale, be held upon his recognizance in the sum of 
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five hundred dollars to appear at the next term of this court, in 
deiault of which he be committed to jail. 


Accompanying this return is a transcript of the record of the 
proceedings of the county court. This record, and an affidavit 
disclosing the fact that petitioner was a foreigner, being filed, - 
the case was submitted upon this evidence after argument. 

From this record it appears that the petitioner was charged 
before the Board of Pilot Commissioners of Pensacola with a 
violation of the act entitled “ An Act authorizing the Board of 
Commissioners of Pilotage to appoint Stevedores, and for other 
purposes,” approved July 31, 1868. 

The first section of this act authorizes the Board of Pilot 
Commissioners to grant commissions and licenses to such num- 
ber of competent and trustworthy persons as they may deem 
necessary after examination. 

The second section provides the time for which they shall 
hold their offices, and requires a bond. 

The third section provides that “no person shall receive a 
commission as stevedore, or exercise the duties of a stevedore, 
unless he be a citizen of the United States and of the State of 
Florida, nor shall any person be allowed to contract for the 
loading of any vessel or vessels in any of the ports or harbors 
of this State, unless so commissioned and licensed, and any per- 
son found violating the intent and meaning of this act, shall be 
guilty of a fraud, and shall be adjudged © be indebted to the 
Board of Commissioners of Pilotage in the sum of three hun- 
dred dollars, and the court shall enter judgment therefor, with 
costs, in favor of said Board of Commissioners of Pilotage, and 
if such judgment shall not be paid within ten days after judg- 
ment is entered, during which time the accused shall remain in 
custody, execution may be issued therefor commanding the 
sheriff to levy the amount thereof out of the property of the per- 
son against whom such judgment was rendered, and if sufficient 
property cannot be found to satisfy the same, then to take his 
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body and him safely keep in the county jail of said county until 
said judgment and costs be paid.” The other sections provide 
that in case the judgment is paid, one half shall go to the in- 
former ; that neither the State nor county shall be responsible fo 
costs ; that upon complaint upon oath charging 2 violation of the 
‘act, an arrest and examination shall follow, and such offense ap- 
pearing to have been committed, a commitment in default of bail 
shall issue, and that the county court shall have jurisdiction to 
try all cases arising under the act, which shall be conducted in 
the same manner as trials for misdemeanors. 

It appears that the petitioner not having been commissioned 
or licensed as a stevedore in and for the port of Pensacola, was 
charged with having contracted for the loading of the Britis! 
barque Conway, then in port, and with being then engaged i 
loading the said barque, contrary to the intent and meaning o! 
the act referred to. 

An inspection of the record discloses that after the charge 
was made to the pilot commissioners, these proceedings we 
instituted in the county court by them, and that the prosecttion 
was conducted in the name of the Board of Commissioners 
Pilotage of Pensacola. 

This is expressly in conflict with the 2d Sec. of Art. VI. o1 1 
Constitution of this State, which requires that “all prosecutions 
shall be conducted in the name and by the authority of th 
State of Florida.” 

This clause, which @ to be found in most if not all of the Con- 
stitutions of the States which took part in the formation of the 
government, was inserted to exclude the idea that any othe1 
either local authority or foreign power, should exercise this au- 
thority of prosecuting for crimes under State laws. It was to 
assert the sovereignty and supremacy of the State in matters of 
this kind. 

In the case now before us, this authority is assumed by the 
Board of Pilot Commissioners, the prosecution is expressly in 
their name, and to recognize it as constitutional would be tanta 
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mount to constructing an imperium in imperio, and to vest in 
this board a power which the people by the Constitution have 
expressly confided alone to the “ State of Florida.” 5 Howard, 
Miss., 5; 2 Bibb., 210. 

The provision that “ any person found violating the intent and 
meaning of this act shall be guilty of a fraud, and shall be ad- 


judged to be indebted to the Board of Commissioners of Pilot- 


age in the sum of three hundred dollars, and the court shail 
enter judgment therefor, with costs, in favor of said Board 01 
Commissioners of Pilotage,” construed with reference to the 
other sections, must fix the character of this very strange law 
What is the meaning of the clause “ shall be guilty of a fraud ” 
It is unusual in a statute to provide that a party having done 
eertain acts shall be guilty of @ larceny, or other crime. Thx 
use of the article « in such a connection, would indicate 
purpose of the Legislature to create a new class of crimes, 
which this defined here was to be the first. Ifwe would gis 
the clause the same signification which we would if the word 
felony or misdemeanor stood in the place of the word fraud 
such must be the necessary effect of the language. Gross frands 
and cheats were punishable at common law, but no such <is- 
tinct crime was known as “ fraud,” 
The Constitution of this State classifies crimes unde 
heads of felonies and misdemeanors, in granting power to t! 
several courts to be organized under it. Their jurisdiction 
defined and limited with reference to these heads of crime ; no 
jurisdiction is provided for a new class of crimes to be called 
“ frauds,” instead of felonies or misdemeanors, and looking 2 
this statute in this view the question arises, can the Legislature 
create a new class of crimes to be called frauds, and the courts 
take jurisdiction under such a legislative grant of power ? 

The county court shall have “jurisdiction of all misde- 
meanors,” and the circuit court “jurisdiction in al criminal 
cases amounting to felony,” is the language of the Constitution 


++ 


This mav be a strange view to take of the statute, but it is 2 
. 5S 
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statute sué generis, and we desire to look at it in every 
aspect. 

Another view to be taken of this statute, and this was, per- 
haps, the intention of the Legislature, is that the word “ fraud,” 
as here used, indicates a new crime to be known as “ fraud,” 
which consists of contracting to load a vessel without a license 
as stevedore, and that it is a felony or misdemeanor, as its na- 
ture and incidents shall indicate. 

Under this construction, the statute first creates a new crime 
which is a misdemeanor, that must be prosecuted in the name of 
the State as a misdemeanor, and the trial “conducted accord- 
ing to the provisions of law relating to the trial of misde- 
meanors.” The result of conviction is that the party guilty of 
the fraud shall be adjudged indebted to the Board of Commis- 
sioners of Pilotage in the sum of three hundred dollars, and 
the court shall enter judgment for the debt of the party to the 


Board of Pilot Commissioners in favor of the board, and shall ° 


award costs incurred in a prosecution by the State to them. 

Thus we have, in the first place, a criminal prosecution on the 
part of the State resulting in creating a debt not mentioned or 
alluded to in the prosecution in favor of the Board of Pilot 
Commissioners, a third party whose suit or demand the prisoner 
has never been summoned to answer, and in the second place, 
upon this debt thus being established, the court, without any 
further process of law or notice, awards a judgment in favor of 
this third party for the debt thus arbitrarily established, as 
well as for costs incurred in a prosecution by the State of 
Florida against him, to which this board is no party. 

In 2 Fla., 112, it is held that “where consequences in viola- 
tion of common reason, common right, and the principles of 
common justice arise even collaterally out of a statute, it is 
void pro tanto ;” and this doctrine, if correct, might well be in- 
voked her, for such results are certainly contrary to common 
sense, reason, and justice. We need not resort to this doctrine, 
however. 
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If the debt can be thus established (upon which we express 
no opinion), it cannot be thus reduced to judgment. This can 
only be done after notice and trial, and the Legislature, even 
admitting for the sake of argument that it can arbitrarily 
create a debt as distinct from a penalty, fine, or forfeiture, can- 
not arbitrarily enact that a debt of A to B shall be a judgment. 
We know of no such power in the government. In the expres- 
sive language of an eminent jurist, “that is not legislation 
which adjudicates in a particular case, prescribes the rule con 
trary to the general law, and orders it to be enforced. Such 
power assimilates itself more closely to despotic rule than any 
attribute of government.” 4 Harris, 206. 

This act, under a still different construction, might be held to 
be a penal statute, and the three hundred dollars a forfeiture or 
penalty to be recovered by the commissioners in an action ot 
debt upon the statute, if its provisions did not indicate that 
there was to be a criminal trial, as in cases of misdemeanoi 
and the result of conviction, the establishment of a debt, and 
immediately a judgment in favor of a third party. 

In this aspeet another question would arise, viz.: whether th: 
Board of Pilot Commissioners could recover the penalty or tor- 
feiture in the face of the constivutional requirement that “all 
fines collected under the penal laws of this State” shall go + 
the common school fund. See. 4, Art. VII. 

The matter arising upon the petition, and the return of th: 
sheriff to the writ of habeas corpus issued herein, having been 
argued by counsel for the petitioner, as well as by counsel 
the return, and it appearing that there is not sufficient lega! 
warrant for the arrest and detention of the prisoner shown i: 
the return of the sheriff, and no other or further cause for his 
detention being shown, it is ordered that the said William Night- 
ingale be discharged from said imprisonment, and that he go 
hence without day. 
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StaTE oF Froripa ea. rel. J. Dennis Worre vs. Wittiam 
Kirke, JupGe oF THE County Court or Escampra County. 


i. Courts by common law had no power to admit an attorney or coun- 
sellor to practice. 


2. Courts by common law had the power to disbarr attorneys after ad- 
mission when guilty of such conduct as would justify it. 


3. The statutes of this State regulating the admission of attorneys do 
not affect the power of courts to disbarr an attorney. Such power is essen- 
tial to the maintenance of their own dignity and the respectability of their 
officers. 


4. Where it is intended to apply to the court to have an attorney dis- 
barred, the proper course of proceeding is to present the charge to the 
court, and it will direct a rule to show cause why the name of the attor- 
ney should not be stricken from the roll, if 2 case proper for the action of 
the court be presented; this rule is awarded, served, and returned, and 
the court hears and determines the matter according to law. 

















5. A regular complaint against an attorney ought not to be received and 
vcted on unless made on oath, and the charge made should be specific and 
particular, so that the officer may be aware of the precise nature of the ac- 
cusation he is to meet. 


u. The county courts of this State have the power to disbarr an attor- 
ney and to deny him the rights of an officer of that court, but their judg- 
ment cannot extend beyond a denial of the privileges of an attorney in 
that court. It does not directly affect his rights in other courts. 


7. While it is essential that the authority of the courts should remain 
unimpaired in the exercise of this great and peculiar power, it is not the 
ess ¢o that the rights of the officer should be protected against a wrong- 
ful exercise of it, and this court will interpose when the inferior court has 
decided erroneously on the testimony, and a plain case of wrong and in- 
justice is brought to its attention. 


8. The appropriate remedy in a case of this character is by a writ of 
mandamus, rather than an appeal from the order of the inferior court, or 
writ of error. 
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Mandamus to judge of the county court of Escambia county. 
The facts are fully stated in the opinion. 


A. J. Peeler for the Relator. 
A. C. Blount tor Respondent. 
WESTCOTT, J., delivered the opinion of the court. 


This case arises out of an order of the county court of Es- 
cambia county, striking the name of J. Dennis Wolfe, an attor- 
ney of that court, from its roll of attorneys, and depriving him 
of the rights and privileges of an attorney of that court. 

Upon the filing of a transcript of the record of the judgment 
ot the county court containing the evidence there introduced, 
and a petition praying an alternative writ of mandamus, this 
court, after inspection, granted the prayer of the petition, and 
awarded an alternative writ of mandamus directed to the judge 
ot the county court. The judge of the county court has made 
his return to the alternative writ in the words following: 

“That he claims the right, as judge of the county court of 
Escambia county, upon the facts apparent upon the record ac- 
companying the petition in this case, to disbarr the said J. 
Dennis Wolfe from practicing as an attorncy-at-law in his court, 
and he admits that he has caused the name of the said Wolfe 
as attorney as aforesaid to be stricken from the roll of attorneys 
ot his said court, as stated in said petition.” 

To this return a demurrer is filed, and joinder in demurrer. 

The grounds of the demurrer are two: 

First. “ That the respondent, as judge of the county court of 
Eseambia county, had not the power or authority by law to dis- 
barr the relator, or to strike his name from the roll of attorneys 
ot his court, or to refuse him the rights and privileges of an at- 
torney therein.” 

The right of the petitioner to practice as an attorney in the 
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county court is not derived from any order or proceeding in 
that court. The law regulating the subject (Thumpson’s Dig., 
322, 333,) provides: “It shall be the duty of any person wish- 
ing to obtain a license to practice law in the courts of this State, 
to present to one of the judges of the circuit courts satisfactory 
evidence of good moral character, and that he is. twenty-one 
years of age, whereupon the judge shall examine into the quali- 
fications of the applicant, and if found qualified he shall grant 
him a license to practice in the several courts of this State.” 
* %: * tk % * * oe 

“No person shall be permitted to appear as an attorney and 
counsellor-at-law in any cause in the courts of this State, until 
he shall have produced to the court in which he proposes to 
practice, a license signed by one of the circuit courts, or a cer- 
tificate under the hand and seal of a clerk of some one of thy 
circuit courts of the United.States, of his having been admitted 
to practice in said cireuit court, which license or certificate shall 
be entared upon the minutes of the court in which the said at 
torney wishes to practice, and the original returned by the cler! 
to said attorney.” 

It will be thus seen that the right to practice in the counts 
court results from the grant of a license to practice in the ses 
eral courts of this State by a judge of one of the circuit court- 
of this State, and that upon the production of a license » 
signed it is required that he shall be permitted to appear as an 
attorney and counsellor-at-law in any of the courts of this State 
The petitioner having been so admitted by a judge of the cir- 
cuit court, and having taken the necessary steps to become ecn- 
titled to practice in the county court, contends that there is ix 
power in the county court to prohibit him from practicing u 
that court. That the right to practice in the county court does 
not emanate from any power which it has over the admission oi 
attorneys is plain; that the judge of the county court has no 
authority to deny admission as an attorney of that court to 
one who exhibits “a license to practice in the several courts of 
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this State granted in conformity to law,” is clear, but does it 
follow that because the admission of the party to practice does 
not result from any exercise of power by the county court, that 
after such admission the county court cannot, after due process 
of law, deny the party so admitted the rights of an attorney of 
that court for good cause? Does not the grant of the license to 
practice in the several courts by the circuit court, operate sim- 
ply to entitle him to the privilege of an attorney in the several 
courts without further examination, and does he not, after such 
admission, become subject to be denied the right to practice be- 
fore that court? These questions involve an inquiry into the 
effect of the statute. 

What was the law independent of the statute? At common 
law the courts had no power to admit attorneys or counsellors, 
and it has been held that for this reason this is a power not*in- 
herent in a court, and in the absence of constitutional provisions 
a matter for regulation by the Legislative Department of the 
Government. It cannot be claimed as a part of the inherent 
power of courts, or as resulting necessarily from any powe1 
which they have. Indeed, barristers or counsellors-at-law in Eng- 
land were never even appointed by the courts, but were called 
to the bar by the Inns of Court, which were associations not 
vested with cven corporate powers, nor could the courts con- 
trol the discretion of the Inns of Court as to whom they would 
call, In England the power of the courts to appoint attorneys 
has been from time to time regulated by statute. There were 
some acts anterior to that date, but the act which gave shape 
to the matter, and became a model, was the act of 4 Hen. IV 
chapter 18, which, among other things, provided “that all 
torneys should be examined by the justices, and by their discre- 
tion their names shall be put upon the roll,” and the matter 
has been further controlled and regulated by subsequent statutes. 
8 Jas. L, ch. 7; 6 and 7 Vict., ch. 73; 20 and 21 Vict., chap. 77. 

In some of the American colonies the power of appointing at- 
torneys was exercised by the Governor of the colony, who 
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usually took advice from the Chief-Justice of the Supreme 
Court. 

Before the statutes above-mentioned, which regulated the sub- 
ject and gave the courts the power to examine and admit at- 
torneys, the courts would not suffer suitors to have an attorney, 
because the words of the writ were to command the defendant 
to appear, and that was always taken to be in proper person. 
At common law all parties had to appear in person. Attorneys, 
anterior to the statutes, could only be had by those who had 
permission of the King, and such attorneys were simply attor- 
neys in fact. It was the custom of the King to direct his writs 
to the judges, commanding them to receive such persons by 
their attorney, and the judges were bound soto do. Fitz Her- 

























bert’s Reports, 59. 

"In New York, by statute, persons upon whom the degree of 
Bachelor of Laws has been conferred by the Law School of Co- 
lumbia College, are entitled, without any further examination, to 
be admitted to practice in the courts of that State, and the 
Court of Appeals has compelled the Supreme Court against its 
will to admit them. Selden, J., in delivering the opinion of the 
court, in the matter of the application of Henry W. Cooper, 

22N. Yk. Rpts., $1, where this question arose,) says: “So far 
as I can see, admission may as well have been by the Governor, 
the Attorney-General, or any other public functionary, as by the . 
courts. It is a question of mere legislative discretion.” At : 
common law the courts, except certain inferior courts where such | 
custom prevailed, had thus no power over the subject of admis- 
sion of attorneys, and the statute of this State, unless the En- 
glish statutes upon the subject were in force, was necessary in 
order that attorneys might be admitted to practice in the courts ; 
for in the absence of statutory regulations the common law rule 
that all parties should appear in person would have been opera- ‘ 
tive. In the construction of statutes of this kind the rule is simple. 

We first find “how the common law stood at the making of the 
act.” From that we ascertain what the mischief was for which 
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we construing gives us the remedy, “and it is the business of 
the judges so to construe the act as to suppress the mischief and 
ulvance the remedy.” Co. Litt., 11, 42; 1 Black., 87. 

We are of opinion that the mischief here was the want of 
common law power in the courts to admit attorneys, and that 
the Legislature, in the exercise of a power which it possessed be- 
yond question, proposed by this act to place the control of the 
subject of admission in the courts; that the circuit courts being 
courts of general jurisdiction this power was vested in them. 
There is nothing in the language of the act, or in the common 
law evil that it was to remedy, which inany manner justifies the 
idea that its purpose or effect was to do anything more than to 
provide a power in the circuit courts to “grant licenses to prac- 
tice law,” upon the exhibition of which, signed by one of the 
judges, it should be recorded by the other court upon its min- 
utes, &e.: 

The statute of Westminster first, 3 Ed., 1 chap., 29, which 
was before there was any recognized class of practitioners as at- 
toreys, provided “that if any sergeant, counter, or other, do 
my matter of deceit or collusion in the King’s Court, or consent 
to it, to deceive or entrap the court or one of the parties, he 
shall be no more heard in the court to plead for any one.” Lord 
Coke says these practices “were against the common law, and 
therefore this act was made in aftirmance of the common law.” 
2 Ins, 213, 214. 

And it is clear that even counsellors who were neither officers 
of any court nor invested with any judicial office, but barely 
practiced as counsellors, were subject to be controlled by this 
power of the courts. 2 Reeves Hist., 126; 1 Hawk., P. C., ch. 
27, page 461; 3 Burr., 1256. 

The power to punish as well by imprisonment as by pro- 
hibiting parties from practicing, was a power incident to courts; 
existed before there as any recognized class of attorrieys, and 
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when in fact no roll of attorneys existed, for the first roll was in- 
troduced by 4 Hen. IV., ch. 18. 

That courts have had and exercised a summary jurisdiction of 
this character over their attorneys, cases from the earliest period 
to the present time establish. 4 Moore, 171; 7 Moore, 376; 
Hawkins, P. C., 369; Ist Yerg., 238; 48 Ind., 49. 

Justice Nelson, in the very recent case of Ex parte Joseph H. 
Bradley,says: “ Wedonot doubt the power of the court to pun 
ish attorneys for misbehavior in the practice of the profession. 
This power has been exercised and recognized ever since the or 
ganization of courts.” This was said in reference to the disbar- 
ring of an attorney, the matter then under investigation. The 
right of the courts to exercise this power existe: before they con- 
trolled the subject of admission. One was a common law power, 
the other a power derived from statute. The rule applicable t: 
the construction of statutes is, that an act in derogation ot the 
common law is to be construed strictly. In this case; however 
we do not think that the statute has anything to do with t} 
power of the courts over an attorney after he has been admitted 
It does not propose to affect it, and no principle of constructioi 
need be invoked. It was urged at bar that the county court 


was not such a court as possessed this power, and that to admit 





- 


its power to this extent is to admit its power to control the Cir 
cuit and Supreme Courts in the matter. Each court possess: 
this power as a necessary incident to its organization. The 
county court having disbarred an attorney does not affect his 
right to practice in the other courts, and if he has been admitted 
in the County and Supreme Courts, and has become entitled to th 
rights of an officer there, the action of the circuit court can only 
affect his right to practice in that court; because the power to 
admit is one thing, and the power to disbarr another. The one 
is confined to the cireuit courts, the other is possessed by thy 
County and Supreme and Circuit Court. 

The case in 1 Johnson’s cases, 183, cited by petitioner, was 
an inferior court, and the Court of Errors in New York, in re 
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veiwing the decision of the Court of Common Pleas, say: “ By 
the Constitution of this State the power of appointing attorneys 
was transferred to the respective courts. The Constitution did 
no more, however, than to transfer or vest in the courts the 
power of appointment which had before been possessed by the 
Governor of the Colony. The expression that they should be 
coverned by therules and orders of the court, gives no additional 
uthority over them, and they would have been equally subject to 
those vules and orders if the Constitution had been silent in this 
vespect.” The court further say that it takes jurisdiction of the 
case upon the ground that it has “the power of correcting any 
.buse or injustice of inferior courts towards their officers.” 

The fact that a removal by the Court of Common Pleas, under 
the statutes of New York, would have operated to prevent his 
ulmission to practice in the Supreme Court, was one of the mat- 
ters which the court urged as a reason for its exercise of its gen- 
eral supérintending power; but the court does not sustain the 
idea that a removal by the Common Pleas would operate to re- 
move from the other courts. The statute would not permit any 
other State court to admit the party to practice, if another State 
court had before his application disbarred him. 

In 1 Cal., 190, the application was for an alternative writ of 
mandamus, and the matter appears to have received but 
little attention. The court inthiscase say: “The proceedings 
in the court below are irregular, and inasmuch as the relators 
have received from this court a license to practice as attorneys 
it law in the Supreme Court, and by the rules of court are au- 
thorized by virtue thereof to practice in all the courts of this 
State, we are called upon to afford relief.” 

As we understand the opinion, the “ irregularity ” in the pro- 
ceedings was the ground of their interference, and not the opin- 
ion that the action of the court below could directly affect the 
standing of the attorney in the Supreme Court. As to this 
point, the Supreme Cowt of California bases its views upon 
the single authority in 1 Johnson’s eases, which we have be- 
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fore commented upon, and which we have seen lays down the 
rule to be that the Court of Common Pleas in New York, though 
an inferior court, possessed, independent of statutory authority, 
the power to disbarr. 

Whether the county court is an inferior court of limited juris- 
diction, within the meaning of the authorities upon that subject, 
we do not determine. It may be remarked, hofever, that it is 
by statute declared a court of record, with general powers to 
carry out its jurisdiction ; that its system of pleading and prac- 
tice, in other than probate and criminal matters, is similar t: 
that of the circuit court, and that under the Constitution it has 
a considerable jurisdiction. 

We have found no authority which would sustain the posi- 
tion, that a court with the jurisdiction and power of the county 
court did not possess this power, and none has been cited at bar. 

We are of the opinion that there is no want of power in th 
county court, in a proper case, and upon proper proceedings, *: 
disbar one of its attorneys. 

It remains to consider the second ground of demurrer, which: 
is “ That the record which accompanies relator’s petition, apo 
which respondent relies in his return as justification for the di 
barrment of the relator, shows no sufficient cause in law 01 
fact for disbarring the relator or striking his name from ‘¢)x 
roll of attorneys of the county court of Escambia county. 
refusing him the rights and privileges of an attorney at iar 
thereon.” 

We do not doubt our power to exercise control over int 
courts in matters of this character in certain cases, nor that thi 
manner of proceeding in this case is correctly conceived. 
John. cases, 181; Ex parte Burr., 9 Wheat., 530; Tapping o1 
Mand., 14, 45; Hurst’s case, 1 Lev., 75 ; Leigh’s ease, 3 Mod., 335 
White’s case, 6 Mod., 18; 4 Bac. Ab., 501; 3 Salk., 250;2" 
lin’s Law Dic., 514; Ex parte Jos, H. Bradley, lately decided im 
Sup. Ct. U.S. 


In some of the States the remedy has been by ape: 
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the judgment of the court below, (see these cases reviewed in 
22 N. Yk. Rpts., Ct. of Appeals, 68,) but we think that the ques- 
tion is settled by the late decision of the Supreme Court of the 
United States, in the case of Ex parte Joseph H. Bradley, where 
mandamus was adopted and sustained, Say the court, in Ex parte 
Bradley: “This writ is applicable only in the supervision of the 
proceedings of*inferior courts, in cases where there is a legal 
right without any existing legal remedy. It is upon this ground 
that the remedy has been applied from an early day, indeed 
since the organization of courts and admission of attorneys to 
practice therein down to the present time, to correct the abuses 
of inferior courts in summary proceedings against their officers, 
and especially against the attorneys and counsellors of the courts. 
The order disbarring them, or subjecting them to fine and im- 
prisonment, is not reviewable by writ of error, it not being a 
judgment in the sense of the law for which this writ will lie. 
Without, therefore, the use of the writ of mandamus, however 
flagrant the wrong committed against these officers, they would 
be destitute of any redress, The attorney or counsellor disbarred 
from caprice, prejudice, or passion, and thus suddenly deprived of 
the only means of an honorable support of himself and family, 
upon the contrary doctrine contended for, would be utterly re- 
mediless.” Nor have inferior courts an unlimited discretion in 
such matters, for if it be exercised with manifest injustice there 
isaremedy. Tapping on Mand., 14. 

It must be a sound discretion and according to law. 19 How- 
ard, 13; 9 Wheat., 530; Ex parte J. Hl. Bradley. 

In the cases of Ex parte Secombe and Ex parte Jos, H. Bradley 
there is apparently a conflict in the views of the court. 

In Ex parte Jos. H. Bradley the court say: “The order dis- 
barring them (attorneys) or subjecting them to fine and im- 
prisonment, is not reviewable by writ of error.” In Ex parte 
Secombe the court, when reviewing an order of similar character, 
say: “It is not necessary to inquire whether this decision of the 
territorial court can be reviewed here in any other form of pro- 
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ceeding. But the court are of opinion that he is noi entitled to 
aremedy by mandamus. Undoubtedly the judgment of an in- 
terior court may be reversed in a superior one which possesses 
appellate power over it, and a mandate may be issued command- 
ing it to carry into execution the judgment of the appellate 
tribunal. But it cannot be reviewed and reversed in this form 
of proceeding, however erroneous it may he or supposed 
to he.” . 

Again, in Ex parte Secombe, which was a casein which the at- 
torney was disbarred for what was alleged to be a contempt in 
open court, without notice or hearing, and during his absence, 
the court say: “These principles (those above stated denying 
the remedy by mandamus) apply with equal foree to the pro- 
ceedings adopted by the court in making the removal;” that 
is to say, that mandamus is not the remedy to correct and set 
aside such irregularity, or to relieve the attorney from its con- 
sequences ;” while in the very recent case of Ex parte Bradley it 
is said: “The proceeding is admitted te be the recognized 
remedy when the ease is outside of the exercise of this disere- 
tion ;” that is,as we understand it, a sound discretion, “ and 
is one of irregularity or against law, or of flagrant injustice, 
or without jurisdiction.” Chief-Justice Taney, in Ex parte Se- 
combe, speaking of the exercise of discretion, says: “ The power, 
however, is not an arbitrary and despotic one, to be exercised ’- 
at the pleasure of the court, or from passion, prejudice, or per- 
sonal hostility ; but it is the duty of the court to exercise and 
regulate it by a sound and just judicial discretion, whereby the 
rights and independence of the bar may be as scrupulously 
guarded and maintained by the court, as the rights and dignity 
of the court itself.” 








From a review of the English and American cases on this 
subject, we are of opinion that if the evidence in this case $ 
discloses that gross injustice or wrong has been done, this is 
the only remedy, and it should be administered. The matter 


charged here is not for any contempt in the presence of the 
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court, nor is there any fine or sentence of imprisonment result- 
ing from contempt. 

Under the Constitution of this State, the power of this court, 
with reference to inferior tribunals, is much like that of the 
Court of King’s Bench in England. 2 Caine’s Cases in Error, 
09; State of Fla., ca. rel, Att’y Gen. vs. W. H. Gleason, 12 
Fla. Repts. 

Its jurisdiction is more extensive than that of the Supreme 
Court of the United States in respect to writs of this character. 
In the Supreme Court of the United States they can be used 
only as incidents to appellate jurisdiction. Here they are writs 
which appertain to the original jurisdiction of this court, and 
they can be made available when they are the proper remedies. 

‘Writs of mandamus are granted in England to restore 
officers in corporations, colleges, &ec., unjustly turned out, and 
treemen wrongfully disfranchised.” 2'Tomlin’s Law Dic., 372. 

It is also the remedy “to restore an attorney in an inferior 
court, for the oflice of an attorney is necessary to the adminis- 
tration of justice, and is of a public concern.” Hurst’s case, 1 
Lev., 75; Leigh’s case, 3 Mod., 333; White’s case, 6 Mod., 18, 

So to restore a school-master. Parkinson’s case, Comb., 144. 

So to restore one to the stewardship of a court. Stamp’s case, 
2 Lev., 18. 

So to restore a clerk of the peace. Rex vs. Owen, Comb., 
Thy 

So to restore the register of a bishop’s court. Anon Comb., 
oUt. 

If it be true, as held by the Supreme Court of the United 
States, that a writ of error does not lie to an order disbarring an 
attorney, then to deny the remedy by mandamus is to make the 
office of an attorney one entirely dependent upon the pleasure 
of inferior courts; for if a writ of error cannot be prosecuted in 
that court, it cannot be under our ‘statute here. We have 
been able to find no ease in which the broad proposition that 
in inferior court ean, though it conform to the proper rules of 
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practice, without cause disbarr an attorney, and there is xo 
remedy, is sustained. And if there is no remedy by writ ot 
error (under the statute) a refusal here to grant relief, if it be a 
case of hardship and plain wrong upon the testimony, would be 
to establish, without any controlling precedent in point, a rule 
both iniquitous and unjust in the extreme; making a large and 
most respectable class of persons, who have giveh their lives to 
their profession, subject to be deprived of a right, in this State 
conferred by statute, at the pleasure of inferior courts, from 
“passion, prejudice, or personal hostility,” without any means 
of redress. 

An attorney’s rights in the county court result, in this State, 
from statute. When admitted as an officer of the court, the 
rights and the incidents to his position are not held durant 
bene placito. He cannot be said to hold his rights, privileges, : 
franchises at the absolute will and pleasure of each court in 
which the statute authorizes him to practice. one r the laws 
of New York, the possession by a graduate of the Law Schoo 
of Columbia College, of a diploma conferring the degree 
Bachelor of Laws, entitled a party, being of proper age, to ad 
mission to practice. II. W. Cooper } resented this evidence 
his qualifications, which gave him, under the statute, a right o 
admission, and it was denied by the Supreme Court. An appea 
was taken to the Court of Appeals. Comstock, C. J yand Ju 
tices Denio and Wright held that an appeal could not : be tak 
from such an orde7z, and Seldon, who delivered the opinion of th 
Court, (the Chief-Justice and Justi ices Denio and Wright dissent 
ing,) sustained the appeal only on the ground that the statute 
regulating appeals gave the Court of Appeals “jurisdiction to 
review every actual determination in a final order affecting a sul 
stantial right, made in a special proceeding; ” the court holding 
that it was a special proceeding. We have no similar statute 
here, and it is not clearly seen how this order or judgment could 
be brought here or to the circuit court by appeal or writ ot 
error under our Constitution and laws. See also 1 Peck, 292 
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One of the offices of a mandamus, which is founded upon * 
Magna Charta, is to restrain excesses of inferior tribunals, and it 
is issued to inferior courts to enforce the due exercise of those 
‘judicial or ministerial powers with which they are invested. 
It is in its nature a writ of restitution. 3 Black. Comm., 111, 265. 
Tapping on Mandamus, 105, 5, 199; Bac. Abridg’t, title Man- 
damus, let. D, page 273, let. E, page 278; 3 Steph. N. P., 2292 ; 
5 Peters, 190; 9 Wheat., 521; Ex parte J. H. Bradley. 

In Rex vs. Barker, 3 Burr., 1265, Lord Mansfield said: “ Where 
there is a right to execute an office or exercise a franchise, and 
& person is dispossessed of such right, and has xo other specific 
legal remedy, this court ought to assist by mandamus, upon 
reasons of justice, as the writ expresses—JVos, A. B., debitain et 
festinam justitiam Sin hae parte fiert volentes ut est justuin 
and upon reasons of public policy to preserve peace, order, and 
good government. A mandamus is a prerogative writ, to the 
aid of which the subject is entitled upon a proper case previ 
ously shown to the satisfaction of the court. It was introduced 
to prevent disorder from a failure of justice. Therefore it ought 
to be used upon all occasions where the law has established no 
specific remedy, and where in justice and good government 
there ought to be one. The value of the matter or the degree oi 
its importance to the public police is not scrupulously weighed 
[f there be a right, and no other specific remedy, this should not 
be denied. Writs of imandamus have been granted to restore 
an attorney to practice in an inferior court.” (The italics 
the last sentence are made by this court.) 

In 5 Wendell, 114, speaking of the jurisdiction, the court 
say: “The jurisdiction of this court, by mandamus, is one 
immense importange and extent. It extends to all inferior 
courts and tribunals;” and in speaking of controlling their 
discretion, it is said, “the security of the citizen is essentially 
increased whenever the territory of undefined discretion 1s 
circumscribed by the establishment of well-defined and clea 
principles.” 
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* The Supreme Court of Massachusetts in 1851, 7 Cush., 239, 
when in argument it was insisted that the writ could not be 
claimed as a right, said: “The application is to the discretion of 
the court; but this is not an arbitrary discretion, it is a judicial 
discretion ; and when there is a right, and the law has established 
no specific remedy, this writ should not be denied. This writ 
was granted only to prevent a failure of justice, and is no doubt 
‘more freely and frequently granted at the present time than it 
was formerly.” 

The court, in + Hill, 583, say: “ The mandamus is a prerogative 
writ which we have power to éssve or withhold, according to our 
diseretion.” 

in this State, the right of an attorney to practice in the county 
court is a legal right resulting from statute. “His oilice of an 
attorney is necessary to the administration of justice, and is of 
public concern,” as was remarked in White’s case, 6 Mod., 18; 
and when “ dispossessed of such right has no other specific legal 
remedy” but mandamus, and if, even upon the facts alone, 
2 case of plain wrong is presented, we will correct it when the 
.ct is by an inferior court. There is no case which, while deny- 
ing a remedy by writ of error, also denies a remedy by manda- 
mus, and there is no good reason why the discretion of inferior 
courts in respect to their officers should not be controlled in 
matters of this kind. 

While, as a general rule, a discretion will not be controlled 
by mandamus, yet it is going too far to say, as many of the courts 
have, without full examination, that there have not been able 
courts both in England and the United States that have done so, 
in cases where there is much less reason for exercising this power 
than in eases of this kind, where often the discretion would 
be made the vehicle for the satisfaction of personal ill-feeling; 
though we do not intend to say that such was the case here, 

Lord Ellenborough, Chief-Justice, in the King vs. the Justices 
ot Wiltshire, 10 East., 406, A. D. 1808, said: “The magistrates 


certainly had a discretion to exercise with respect to what was 
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reasonable time for giving the notice of appeal, and we think 
that in this case they have not exercised that discretion in 2 
way that we ought to give effect to, but that we ought to inter- 
fere and correct it ;” and a peremptory mandamus was awarded, 
directing them to enter continuances. In Rex vs, the Commis- 
sioners of the Flockwood Enclosure, 2 Chitty, 325, A. D. 1819, 
it was held that “in a motion for mandamus the court will not 
grant the writ where discretion was given to the commissioners, 
and no ground be shown that they have done it wrongfully.” 

The purpose of the motion was to effect an exchange of lands, 
which was a matter of discretion with the commissioners, and 
the Chief-Justice took particular notice of the fact that equality 
of interest or value was not shown. 

In The King vs. The Justices of Lancashire, 7 D, & Ki., 692 
where an appeal against an order of removal was dismissed ov 
the ground that the appellant had not given the notice required 
by the rules of the justices, the court, thinking it reasonabl 
that the appeal should be heard, granted a mandamus to the jus- 
tices to enter continuances and hear the appeal. See also 

a. & Ad., 704; 5 ibid., 671; 8 D., 310, 311. 

Tapping on Mandamus, the ablest elementary writer on the 
subject, states the rule to be, “that the court will not interfere 
with the discretion of an inferior jurisdiction when it is exercised 
in accordance with reasonable rules of practice. It must, how- 
ever, be clearly understood, that although there may be a dis- 
eretionary power, yet if it be exercised with imanifest injustice , 
the court is not precluded from commanding its due exercise ; 
the jurisdiction wider such circumstances being clearly estab- 
lished.” Tapping on Mand., 14,199; 3 B. & Ad., 704; 10 East. 
404; 7B. & C., 692; 3 Black., 265. 

Taking the State of New York as an illustration of the prac- 
tice and views of the American courts, we find in 1 Cowen, 15, 
it was insisted by the attorney that the granting a rule to set 
aside a fi. fa. was matter of discretion, and having been passed 
upon could not be opened. The Court of Errors directed the 
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interior court, upon mandamus, to vacate and set aside the 
rule. 

in 2 Cowen, 483, which was a motion for a mandamus to an 
inferior court, commanding them to grant a new trial, the court 
say, as to the remedy by mandamus, it may be proper to remark, 
that though in extreme cases we might interfere and control the 
court below upon questions of fact presented in the form ofa 
motion for a new trial, yet it is a remedy which should be used 
very sparingly. 

In 5 Wendell, 114, mandamus was granted to vacate a rule 
granting a new trial, where the matter was considered fully and 
discussed elaborately. In 18 Wendell, 103, the court hold that 
there is no jurisdiction by mandamus to control a discretion, 
after elaborate and full examination, the opinion of the court 
being delivered by the President of the Senate; but it is to be 
noticed in this case, that Chancellor Walworth remarked: “ It is 
not necessary to the decision of this case that I should examine 
the question of jurisdiction, and I should prefer to delay a deci- 
sion thereon until it could be more fully argued than was done 


in the present case.” In 20 Wendell, 658, the rule laid down | 


in the last case stated, was sustained and affirmed, except that 
it was there held “that ministerial officers and corporations may 
be required by this writ to act ina particular manner, or even 
to reverse what they have already done.” 

In this State it has been refused to control such discretion as 
is possessed by executive officers in auditing accounts; among 
other reasons, because it would be an indirect method of suing 
the State. 3 Fla., 202. It is hardly necessary to say that this 
is a very different case from the one at bar. These officers he- 
long to a different department of the government. 

In the case in 1 Johnson’s cases, 182, before cited, which was 
a case precisely similar to this, the court say: “Two questions 
are made: 1. Whether the charges exhibited were supported by 
the proofs; 2. Whether the Court of Common Pleas possessed 
the exclusive power of determining on the conduct of its own 
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the court say: “ We are of opinion that the affidavits do not suf- 
ficiently support the charge of malconduct, but are rather to be 
considered as evidence of mistake than of intentional error. At 
least the ground of removal was too slight for a punishment so 
severe.” As to the second point, the court held that they did 
have “the power of correcting any abuse or injustice of inferior 
courts towards their officers.” 

The jurisdiction we do not doubt; the power is clear. The 
granting of the writ, however, isa matter to be exercised with 

sound discretion, and we may refuse if we see proper; nor is 
the writ a matter of right to the petitioner; and the general rule 
is, Without doubt, that matters of discretion or conclusions of 
fact will not be thus controlled. The Legislative Department 
of this State has expressed its opinion to the effect that the 
orders and judgments of the circuit courts of the State, depend- 
ing on their uncontrolled discretion, should be reviewable in the 
Supreme Court. (Chap.521, Laws of Fla.) This case, however, 
is not embraced in that law, and it is only referred to here to 
show the view of the Legislative Department of the govern- 
ment as to the propriety of reviewing discretion of this character. 
While the jurisdiction and power is unquestioned in certain 
cases, and the means here sought to make that power operative 
is correct, yet it must be a plain case of wrong to induce this 
court to control an inferior court in the exercise of a power 
which is essential to the maintenance of its own dignity and the 
respectability of its officers. 

The proceedings in this case are irsegular in several respects. 

First, a rule to show cause is awarded before any proper ground 
is laid. It appears from the record that the judge awarded a 
rule to show cause why the name of the attorney should not be 
stricken from the roll of attorneys of the county court, “for 
conduct unbecoming an officer of the court, in representing 
himself as an attorney in a matter for the purpose of influencing 
the same, when in truth and in fact he was not such attorney.” 
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It appears s that A. C. Blount made oath that he alle ed that the 

matter set forth in the “above rule” was true, and hence, so fa 

as it appears from the record, there was no ground laid for the 
- rule before it was issued. It is unusual for any party to swear 
to the truth of facts set xp in the process of courts; whatever 
facts are alleged as the basis of its action by the cowrt are its 
own deductions from what has been previously laid before it o1 
has come within its judicial view. In this case the court seems 
to have acted without either. 

Second. It does not appear that the rule was served, or thal 
service was expressly waived, or that the rule was made return- 
able at any certain day. It does appear, though, that the 
petitioner was present at the taking of the evidence, and was 
heard in his defense, and we are inclined to think that this 
cures this defect. Where it is intended to apply to the court 
to have an attorney disbarred, the proper course of proceeding 
is to present the evidence relied on to the court, and it will 
direct a rule to show cause to be entered, if a case proper 
the action of the court be presented. This rule is served and 
returned, and the court hears and determines the case accord 
ing tolaw. Jn Le John Perey, 36 N. Y’k Repts; 22 Wendell 
656; Ist Yerg., 229. 

A regular complaint against an attorney, says Chiet-Justic 
Marshall, ought not to be ‘received and acted on unless made on 
oath. 9 W heat., 529. It has been held by some of the courts 
that the charge made must be specific and particular, so that 
the officer may be aware of the precise nature of the charge he 
is to meet; and we think this is the correct rule. 3 Green’ 
Rept’s, 551. 

This is a summary procecding, involving the professional char 
acter of the party, and the result of which, if adverse to him, 
deprives him, pro tanto, of the vocation home which the support 
of himself and his family is derived. We have no like proceed- 
ings to deny a merchant the right to vend his goods or the 
farmer to cultivate his farm, and “while it is essential that . e 
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power of the courts should remain unimpaired in the exercise 
of this great and peculiar function, it is not the less so that the 
right of the officer should be protected. We think that the 
precise “matter” in which he represented himself as an attor- 
ney falsely should have been set forth. It remains to consider 
the facts of this case as disclosed by the record. 

From the evidence and the record it would seem that the 
charge was intended to be, that the attorney falsely represented 
to James Abercombie that he was the attorney of one B. C. 
Bennett, authorized to represent him in certain business matters 
connected with the Alabama and Florida Railroad not yet 
adjusted between Abercombie and Bennett, Abercombie being 
the president of the Railroad Company, as well as certain 
other matters of business existing between them. It appears 
that on the 18th of August, Bennett had written to Wolfe re- 
> of Pensacola, to use 
his influence in securing the repayment to him, Bennett, of 


questing him, as one of the “city fathers’ 


certain moneys which he had nine months before loaned. In 
this letter to Welfe he writes: “I intend to start North in a tew 
days, just as soon as Tam able to travel. C. C. Coles, of this 
place, will be my agent during my absence. He isa gentlemar 
and a responsible man. If you wish to communicate with me 
you will address B. C. Bennett, Whistler, Alabama, I will 
leave my papers with Mr. Coles.” It appears from the record 
that Wolfe wrote a reply to this letter, and that Bennett received 
it before he left. Its contents, however, are not disclosed, except 
so far as they may be inferred from the following letter written 
by Coles, the agent of Bennett, under Bennett’s instructions, on 
the 28th of August, 1868, which Wolfe received: 


“ Wuist.ter, Mobile County, Ala., Aug, 28, 1868. 
J. Dennis Wotre, Esx. : 
Dear Sir: Your favor of the 25th came duly to hand a tew 
hours before Mr. Bennett left for the North. He desires me to 


reply. You will find inclosed a copy of receipts against certain 
31 
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parties in your city. I would earnestly request you to give 
them your earliest attention, as Mr. Bennett will require all the 
money that he can get to pay his debts, and he expects me to 
receive the money from Pensacola to enable me to satisfy all 
demands against him. Hoping to hear from you soon I will 
close, and remain, 
Respectfully yours, C, C. Coies, 
For b. C. Bennett.” 


“P.$.—In addition to the amounts inclosed, Mr. Bennett 
informed me that he advanced to Mess. Abercombie and Ruter 
the sum of four hundred and seventy-five dollars as follows: 
four hundred of it was paid more than a year ago, and the bal- 
ance sent them from Mobile last February or March. He also 
said that he loaned A. C. Blount thirty dollars on the 25th day 
of March, 1868. You will please see the above parties, and if 
possible, have all the accounts settled up as soon as possible. 

Yours, Cc. Cc. Cc.” 


in this letter was inclosed one receipt of James Abercombie, 
ag’ President of the Alabama and Florida Railroad Company, 
ta one R. M. Ruter for the sum of one hundred and seventy-five 
dollars, received to pay expenses connected with proceedings in 
bankruptcy by the Company, and which was to be returned 
from the assets of the Company, which receipt had been trans- 
ferred by Ruter to Bennett. There were also two receipts of 
James .Abercombie, president of ihe road, for sums to be 
applied to the case in bankruptcy and returned from its assets, 
one of which was for the sum of thirteen hundred dollars, the 
other for seventy-five dollars. There were also other receipts of 
Wolfe and Blount to Ruter and Bennett for moneys received, 
with which it would appear from the record that Abercombie 
had some connection. It will be noted that the authorized agent 
of Bennett, in this letter to Wolfe, whose business was that of a 
practicing attorney, instructed him as follows: “In addition to 
the amounts inclosed Wr. Bennett informed me that he advanced 
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to Mess. Abercombie & Ruter the sum of four hundred and 
seventy-five dollars.” “He also said that he loaned A. C. 
Blount thirty dollars on the 25th day of March, A. D, 1868. 
You will please see the above parties, and if possible have all ‘the 
accounts settled up as soon as possible.” 

This is written by Mr. Bennett’s agent, and is a postscript to 
a letter which the agent says he wrote at the “desire” of Ben- 
nett. The instruction is positive: “You will see the above 
parties, and if possible have all the accounts settled up as soon 
us possible.” After receiving both of these letters, and on the 
\7th of September, A.D. 1868, Wolfe writes to Abercombie a 
respectful letter in which occurs the following passage: “ Mr. 
Bennett, whose attorney I am, desires me to say to you that he 
is desirous that a speedy adjustment of the matter between you 
and him may be made.” Mr. Wolfe was a practicing attorney, 
and it was his business to attend to such matters in no other 
capacity, so far as this record discloses; and his conclusion that 
he was so desired to act is entirely justified by these letters. 
These letters show clearly what was the foundation for Wolfe’s 
letter to Abercombie. The other evidence in the record dis- 
closes nothing that could have influenced Wolfe’s conduct or 
affected his conclusions from these letters, and the true question 
which the court below should have considered was, Did these 
letters justify the conclusion to which Wolfe came? viz.: that 
he was to act as Bennett’s attorney, and even had he made a 
mistake in his conclusion, yet if there was reasonable ground 
for such apprehension, the court would not have been warranted, 
under the circumstances, in making the judgment it did. 

The evidence which was introduced to sustain the charge was 
a letter of Bennett to Abercombie, dated Nov. 17, 1868, in which 
he stated in effect that he did not constitute Wolfe his attorney 
in the matters referred to, “with instructions to demand of Aber- 
combie a speedy settlement of the money transactions” he had 
had with him. Strictly speaking, Bennett may not have done 
so in person, but his agent, whom he described to Wolfe as “a 
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gentleman and a responsible man,” did give these instructions 
substantially, in a letter written at his desire; and unless Ben- 
nett made this statement in view of this distinction, or in view 
of a difference in the precise words used by him and those by 
his agent, he either misrepresented the character of his agent or 
made a grave mistake himself in his letter to Abercombie. So 
far as the fact that these charges were preferred by a brother 
member of the profession is concerned, it is highly commendable, 
if the motive was good and there appeared to be good cause. 
In this case, if Bennett’s letter to Abercombie was all that was 
seen, it would naturally create the presumption of bad conduct 
It is the duty of members of the bar to institute proceedings to 
disbarr one that brings discredit upon the profession by highly 
improper conduct. - 

Without passing upon the question made at bar that th 
alleged misconduct must have been when “acting as an officer 
of the county court, or in some suit, matter, or proceeding 
therein, or in which that court had jurisdiction, we are satistied 
that the case is plain upon the testimony, and comes within the 
rule as enunciated by Chief-Justice Marshal in Ex parte Burr., 
9 Wheat., 529, which is, as we understand it, that this court ear 
properly interpose when the county court has decided erron 
ously on the testimony, and its conduct is manifestly improper 

Our conclusion is, that a peremptory mandamus must issuc 

































Saran A, FrispeeE anp JAMES JOHNSON, ADMINISTRATOR OF ; 
James T. Frisper, Decrasep, vs. Henry Tirtanvs. : 


1. Where an action of ejectment has been tried in a State Court, and a 
verdict and judgment rendered therein, and a writ of certiorari issued im- t 
providently at the instance of the failing party out of the Circuit Court of 
the United States, in obediencé to which the record has been certified by 
the State Court into the United States Court, and the State Court to pre- 
vent a conflict suspends execution of the judgment, the party against whom 
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ibe judgment was rendered being in possession, and in receipt of the rents 
of the premises in controversy, and being irresponsible, a State Court of 
Chancery may appoint a receiver to collect and hold the rents and profits 
of the premises until the final determination of the proceedings in the 
United States Court. 

2. In such case,a demurrer to a bill, (filed for the purpose of procur- 

ing the appointment of a receiver,) on the ground that the “subject mat- 
ter of the controversy” is pending in the United States Court, will not be 
sustained. 
j }. This court will not sct aside a decree for the purpose of enabling a 
party to answer who was duly served with process, and had ample oppor- 
tunity to answer a bill, but neglected to do so before a decree pro confesso 
was entered, and made no attempt to file an answer before final decree. 

4. The appointment of a receiver is a matter resting in the sound dis- 
cretion of a Court of Equity, and a receiver is treated as the representa- 
tive or agent of the court, and subject to its orders. He is appointed to 
secure the benefits of such persons as shall be entitled, and the proceed- 
ing does not affect the rights of parties on the subject matter. 





Appeal from the Cireuit Court of Nassau county. 
Bolling Baker and 2. WM. Smith for Appellants. 
J. P. Sanderson tor Appellee. 


A statement of the case is fonnd in the opinion of the court. 





RANDALL, C. J., delivered the opinion of the court : 


On the 23d day of September, 1867, Henry Timanus, appellee, 


filed his bill of complaint against Sarah A, Frisbee and James 
Johnson, as administrators of the estate of James T. Frisbee, 
deceased, and also against other persons as tenants of certain 
property in question. The Dill alleges that the complainant is 
the owner in fee simple of certain lands and tenements in the 
4 city of Fernandina, known as lots 1 and 34 in block 10, having 


become the owner by purchase from the trustees of the Florida 
Railroad Company, in January, 1860, and as owner is entitled 
to the possession and rents and profits thereof. 
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That the defendants, Sarah A. Frisbee and James Johnson, 
as administrators, &c., or in their own right as representatives 
or heirs of James T. Frisbee, deceased, claim to own said 
property and to be entitled to the possession thereof, and to 
draw and receive the rents and profits thereof, by reason of a 
certain tax title derived by said James T. Frisbee, deceased, in 
his life time, at a tax sale made by the United States Direct 
Tax Commissioners of Florida, in June, 1863, and Decem- 
ber, 1864. That said Frisbee and Johnson are and have 
been ever since the first of April, 1867, in possession, and 
have leased said lots and premises to the other defendants 
named, and are receiving a large amount of rents and profits 
therefor. And that the defendants,’ Frisbee and Johnson, 
wrongfully, illegally, and fraudulently keep the possession of 
the premises from complainant, and wrongfully, &c., draw the 
rents from the other defendants; because, that during the life 
time of said James T. Frisbee, deceased, complainant had 
brought a suit at law against him in the circuit court of Nassau 
county to recover possession of said premises, in which suit said 
Frisbee appeared and set up and brought into issue his said ta 


titles, and their validity was tried, and they were by a jury 
adjudged to be void, and of no binding force or etfect, and the 
verdict and judgment of said jury and court were in favor of the 


complainant, to wit: that said Frisbee was guilty of unlawtully 
withholding said premises from complainant, and that com- 
plainant was entitled to hold and possess the same. That said 
verdict and judgment were had and obtained on the 22d day of 
December, A. D. 1866. 

That said Frisbee, after said trial and judgment, petitioned 
the Cireuit Court of the United States for the Northern Dis- 
trict of Florida for the removal of said cause into that court by 
a writ of certioraré, which writ was duly issued and served, and 
the clerk of said Nassau Cireuit Court, in compliance with the 
command of said writ, sent all the papers and proceedings in 
the case to the said Circuit Court of the United States. 


















TERMS HELD IN 1868-9. 303 














Sarah A. Frisbee and James Johnson ys. Henry Timanus—Opinion of Court. 





And the complainant alleges that such proceeding was not 
warranted by law, and was an invention and contrivance to keep 
up a perplexing system of litigation for the purpose of keeping 
possession of said premises, and to enjoy the rents therefor. That: 
said James T. Frisbee died about the first of April, 1857, and since 
then these defendants are continuing such fraudulent inventions in 
pretending to prosecute the removal of said cause, for the sole 
purpose of drawing and raising a large amount of rents and 
profits. That said Sarah A. Frisbee and James Johnson are 
both irresponsible persons ; that they, as administrators, are not 
good and responsible for the moneys so received from complain- 
ant’s said property; that the sureties upon their bonds as’ such 
administrators are also without adequate means, and irresponsi- 
ble persons; and that if they were responsible they would not 
be liable to pay money obtained by the aforesaid frauds of said 
Frisbee and Johnson. 





That by such fraudulent contrivance and invention of a 
lengthy litigation, complainant had no proper or immediate 
remedy or relief. That there was no judge of the United States 
Circuit Court, and it would be a long time before he could 
again have possession of his property. That said Frisbee and 
Johnson have, for the purpose of obtaining a large amount of 
ready money out of said rents in advance, rented out said prem- 
ises for less than they are worth. That the lots are covered 
with wooden buildings for stores and offices, and have for a 
long time been without repairs, and are greatly damaged by 





the neglect of such repairs by said Frisbee and Johnson, Com- 
plainant has demanded possession, which has been refused, and 
! has demanded rents from the tenants, the other defendants, and 
notified them not to pay rents tothe said Frisbee and Johnson ; 
but they give no heed thereto, but continue to pay such rents to 
them. .All which actings and doings are alleged to be in viola- 
tion of law, and contrary tu equity and good conscience. Com- 
plainant demands a disclosure from the said Frisbee and John- 
son of the facts, and of the amounts received for rents, &c., 
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prays an injunction against defendants, and that : receiver be 
appointed to take charge of said premises, and receive the rents 
and profits. That said Frisbee and Johnson pay ever to said 

. receiver all the rents, &c., already received, &ec., and for other 
and further relief. .A preliminary injunction was issued, and a 
receiver appointed pursuant to the prayer of the bill. 

In November, 1867, the defendants Frisbee and Jolson de- 
murred to said bill on the ground that this court had no juris- 
diction of the subject-matter; that the United States Circuit 
Court has the sole and proper jurisdiction thereof; that all suits 
and papers relating to the title to said premises were removed 
by certioraré to said United States Circuit Court, and all further 
proceedings in this court had been ordered to be discontinued, 
whereby said United States Circuit Court had taken cognizance 
and possessed full and complete jurisdiction of the whole sub- 
ject-matter, and was fully competent to administer full and com- 
plete relief in the premises, both in law and equity; wherefore 
detendants demur to all the matters and things contained in the 
bill, and pray whether they shall be compelled to make further 
or other auswer. 

The demurrer was subsequently overruled, and a decree was 
entered on the 30th January, 1868, the defendants having failed 



































toanswer. And the decree, after reciting certain matters as 
having been established by the bill, exhibits proof and receiver’s 
report, finds that the said defendants, Frisbee and Johnson, 
have received the sum of $726.66 rents and profits from com- 
plainant’s premises, and that the other defendants owed certain 
amounts for such rent as aforesaid, &e. “And the court further 
finds that the writ of certiorari from the United States Circuit 
Court, removing the ejectment suit referred to in complainant’s 
bill, has been dismissed, and the cause remanded back to this 
court, and that on the date of January 18th, 1868, the complain- 
ant was putin possession of the premises sv .erred to by the sher- 
iff of this county, under a writ at law, and the receiver’s report 
having been approved by the court, it is therefore ordered, ad- 
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judged, and decreed, that the defendants, Sarah A. Frishee and 


James Johnson, do pay the sum of $726.66, in default of which 
an order be issued to the sheriff of this county to make the money 
out of the goods, chattels, and property of said defendants as in 
cases of execution;” * * and that the defendants pay the costs 
to be taxed, and that execution issue, &e. 

The rules of this court distinctly require that the appellant 
file with the transcript of the record a petition of appeal, in 
which the grounds upon which a reversal of the decree is placed 

ull be distinctly and plainly set forth, and counsel are confined 
to the matters so stated and set forth in the argument of the 
cause. No such — of appeal having been filed, the re- 
spective counsel in argument confined themselves to the grounds 
upon which an appeal was prayed, viz. : 

I. That the demurrer filed should have been sustained, and 
the case dismissed for want of jurisdiction, as the matter in con- 
troversy had been and was litigated in the United States Court 
for the Fifth Judicial Cireuit, for the Northern District of Florida, 

II. The decree pro confesso should not have been confirmed 
for want of plea or answer, for the reason that the order remand- 
ing the said action of ejectment to the State court was not put on 
file in the clerk’s office of Nassau county until January 18th, 
is6s, and the decree confirmed January 30th, 1868, thereby 


giving the defendants no proper time for answering. 


III. The court erred in granting said decree or judgment for 
<726.6 against said defendants, for the reason that said defen- 


dants were entitled to the use and possession of said property in 


‘ontroversy by virtue of an act of Congress entitled “An Act 
tor the Collection of Direct Taxes in Insurrectionary Districts,” 
ipproved June 7th, 1862, and the amendments thereto. 

IV. The court never obtained proper jurisdiction of the mat- 
ters in controversy, and therefore all orders, judgments, and de- 
crees made by the court in said action should be set aside. 

The first and fourth grounds, arising upon the demurrer, are 


considered together. 
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When a court acts without jurisdiction, such acts are void, 
and may be treated as nullities, or set aside. It is claimed that 
after the service of the writ of certiorari, and the filing of the 
record and proceedings in the action of ejectment in the Cireuit 
Court of the United States, all right and jurisdiction of the State 
courts in relation to the subject-matter of the ejectment suit 
ceased, the Federal court having entire jurisdiction and contro! 
thereof. Ifthe proposition had any force whatever in its appli- 
cation to the present case, it would seem to be a two-edged in- 
strument. The record shows that the Federal court remanded 
the ejectment suit to the State court, and doubtless dismissed 
its writ of certiorayi upon the ground of the want of jurisdiction 
in that court. The ground is not distinctly stated, but as we 
know of no law authorizing the removal of this action of ejectment 
from the State court to the United States court by certiorar:, 
we presume the defendants had mistaken their rights, and that 
the suit was attempted to be removed into and prosecuted in 
the United States Circuit Court, either improvidently, or for some 
of the reasons alleged by the complainant in his bill. 

But the question of conflict of jurisdiction does not arise in this 
ease. The suit commenced inthe Nassau Cireuit Court was 
ejectment, and the plaintiff’s title to the premises in question 
was put in issue and a verdict rendered, and judgment in lis ta- 
vor entered and signed, after which the writ of certiorari issuing 
from the Federal court was served upon the clerk of the State 
court, who made return thereto, transmitting the whole record to 
the United States court. The State court, out of comity, did not 
assume to act upon its own judgment duly entered, but delayed 
action toward the enforcement thereof until the Federal court 
had decided upon its own jurisdiction, dismissed the case from its 
consideration, and remanded the record to the State court. The 
subject-matter of that suit was the title to the premises in ques. 
tion. The subject-matter of this suit is the rents and profits ac- 
cruing during the time in which the record so remained in the 
United States court, and from the time of the appointment of the 
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dant in the ejectment suit, and after trial and judgment in the 
State court. 

The present suit, therefore, did not involve any question which 
it was within the province of a court of law to determine. The 
complainant alleges that he is the owner of the premises, 
and has recovered a judgment upon his title against the defend- 
ant in ejectment. That the acts of the said defendant placed it 
out of his power to enjoy the fruits of his judgment, viz., the use, 
rents, and profits of the premises; that the defendants in this 
suit are the legal representatives of the said defendant, James 
T. Frisbee ; that they are receiving such rents and profits, and 
are irresponsible, and that the complainant is not secured by rea- 
son of the irresponsibility also of the securities of the defendants 
as administratrix and administrator; that they are reducing the 
rents in order to get advance payment thereof from the tenants ; 
that the property in the meantime is becoming dilapidated ; that 
the defendants are not keeping it in repair; that there was no 
Judge of the Circuit Court of the United States in office; that 
the said proceedings of the defendant, James T. Frisbee, in 
matter of said certiorari, were not warranted by law, and were 
an invention and contrivance to keep up a perplexing system of 
litigation for the purpose of keeping possession of the premises 
and enjoying the rents and profits thereof, and that these de- 
fendants are continuing the same conduct for the same purposes ; 
that they have so realized large amounts of money for the use of 
his premises, and being without remedy in a court of law, he 
brings this bill, praying an injunction against the said defend- 
ants to restrain them from further collecting such rents, and that 
a receiver be appointed to receive such rents and profits, and 
hold the same subject to the order of the court. 

It is difficult to see how these things could have been accom- 
plished by the proceedings in ejectment, even had the Circuit 
Court of the United States entertained and proceeded with that 
suit. The defendants by their demurrer, and by their failure to 
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unswer these allegations of the complainant’s bill, confess them 
to be true. It seems to be one of those cases in which the pro- 
ceedings on the part of the complainant are not only warranted, 
but necessary for his protection. The circumstances required 
that the rents and profits of the premises in controversy should 
be held by some indifferent person, under security, until the title 
should be settled, and the rights of the respective parties to such 
rents and profits thereby established, to the end that he should 
be allowed to enjoy them if he established his right. The ap- 
pointment of a receiver isa matter resting in the sound discretion 
of the court, and when appointed is treated as the representative 
or agent of the court, and subject to its orders. 9 Vesey, 338. 

Lord Hardwicke considered this power of appointment to be 
of great importance, and most beneficial tendency, and said: 
“Tt is a discretionary power exercised by the court, with as great 
atility to the subject as any authority which belongs to it, and is 
provisional only for the more speedy getting in of a party’s es- 
tate, and securing it for the benefit of such persons who shall ap- 
pear to be entitled, and does not affect the right.” 3 Atk., 564. 

This case, as made by the bill, is one coming within the class 
in which a court of equity will interpose for the protection of 
parties whose interests are jeopardized, and should be protected 
where there is no adequate remedy at law. The circumstances 
are somewhat peculiar, and perhaps the precise case is without 
direct precedent in the reports, but the principle may be very 
properly applied. See Jones vs. Jones, 3 Merivale, 174, where 
the court says it “ has in several instances appointed a receiver 
of personal estate pending a suit in the Ecclesiastical Court.” 

The demurrer, therefore, was very properly overruled. 

The second point made is, that the order remanding the eject- 
ment suit to the Nassau Circuit Court was not filed therein until 
the 18th of January, 1868, and that the final decree being en- ‘ 
tered on the 30th January, the “defendant had no proper time 
for answering.” According to the view we have taken of the 
case, the proceedings in this suit and in the ejectment suit were 
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independent, and there were at no time any obstacles in the way 
of the defendants answering this bill before a decree according 
to the practice of the courts ; nor does it appear that an applica- 
tion was made to the court, after the decree pro confesso was en- 
tered, for leave to file an answer. The neglect of a party to as- 
sert his rights does not ordinarily entitle him to favor. 

Upon the third ground, the defendants say the court erred in 
granting a decree for $726.66 against them, for the reason that 
the defendants were entitled to the use and possession of the 
premises in question by virtue of an act of Congress entitled 
“ An Act for the Collection of Direct Taxes in Insurrectionary 
Districts,” and the amendments thereto. 

It is true, the complainant in his bill states that the defendants, 
Frisbee and Johnson, claim to own ard to be entitled to the pos- 
session of the premises under a tax sale by the Direct Tax Com- 
missioners to James T. Frisbee, deceased, and are in possession 
by virtue of said tax sale, and that in virtue thereof they are re- 
ceiving the rents, &c.; and that the ejectment suit brought into 
issue their rights under said tax sale. But the validity of thei 
claim under said sale could not well have been brought into issue 
in this suit. It is not shown or claimed that the said sum of 
money so decreed to be paid was more than the complainant 
was entitled to, or that there was any irregularity in the pro- 
ceedings by which the amount was ascertained, if indeed they 
were authorized to question the regularity of such proceedings 
after the decree pro confesso was entered. “The defendant 
will not be heard upon matters occurring subsequent to the de- 
fault.” Megin vs. Filor e¢ al., IV. Fla., 203; Betton vs. Wil- 
liams, ib., 14. 

The final decree in this case must therefore be affirmed, and 
the cause remanded for further proceedings in accordance with 
that decree, and the practice of the court. 
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1. When a bill is filed, and a cause is at issue, and the nature of the case 
requires a statement of account by a master, and the master in his report 
simply recapitulates immaterial portions of the testimony, without stating 
an account, no decree can be based upon such report. 

2. Where the appellate court cannot determine from the report of a 
master or from the evidence in the case the basis upon which the decree 
was made, the decree will be reversed. 


Appeal from decree of the Cireuit Court sitting for Alachua 
county. 
A statement of the case is contained in the opinion. 





S. Spencer, for Appellant. , 
Banks and Banks, for Appellee. 


RANDALL, C. J., delivered the opinion of the court : 


Thomas J. Myers, complainant, (respondent,) filed his bill of 
complaint against the appellant in the Circuit Court of Alachua 
county, and alleges, that in February or March, 1861, he left his 
home in said county, and left this State, leaving in possession of 
the appellant three negro slaves, the property of the complainant, 
with the express understanding and agreement that they were 
to work as laborers upon the plantation of the appellant, or be 
employed in clearing lands, and in such other ways as the ap- 
pellant might direct, the complainant to receive for their ser- 
vices an equal share per hand of the entire gross crop grown 
upon the plantation of the appellant, the appellant paying all 
expenses, &c.; and that said slaves labored continuously and 
without intermission under the direction of the appellant, from 
February or March, 1861, to the first of May, 1865, and that ap- 
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pellant has failed and refused to account for said services as per 
agreement between them. : 

Complainant further alleges that he likewise left in the pos- 
session and custody of appellant at the same time, a number of 
notes, amounting in value to two hundred and fifty dollars, or 
some other large amount, which he has refused to account for, 
either by returning the notes or paying over the money, if any, 
realized therefrom. And that at the same time he left on ap- 
pellant’s plantation one bay stallion horse, worth four hundred 
dollars, and he is informed and believes that appellant sold said 
horse without complainant’s permission, and has failed and refused 
to account therefor. And that, at the same time, he left in the 
custody and possession of appellant a quantity of household 
furniture, clothing, baggage, &e., of the value of one hundred 
dollars, and likewise «a number of medical and miscellaneous 
books, of the value of one hundred dollars, for which appellant 
has failed and refused to account. 

That in February or March, 1861, he gave to the appellant a 
power of attorney authorizing him to rent or sell the plantation 
of complainant in said county, and that appellant rented said 
plantation during the years 1861 to 1865, to different individuals, 
for large amounts of money or for a portion of the crops, and 
that he has absolutely failed and refused to account for the 





same, 

That in January, 1866, he endeavored upon sundry occasions 
to have an amicable settlement of all matters at issue between 
the parties, and that appellant has absolutely failed and refused 
so to do; and complainant prays that appellant may be required 
to account to him for the property left in his possession and 
custody, orto pay over to complainant the sum of eight thou- 
sand two hundred dollars, with interest and costs, and for such 
other and further relief as the circumstances of the case may 
require &e., 

The appellant answers, denying and qualifying the allega- 
tions in relation to the leaving of the slaves in his custody, and 
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denying that there was any agreement whatever in relation to 
them ; and says the slaves were left in his possession, subject to 
the orders of the complainant, and avers that he has fully set- 
tled with complainant, and that upon a fair and equitable set- 
tlement, complainant owes him five hundred dollars ; denies that 
complainant left with him promissory notes as alleged, except 
one note for one hundred dollars, which was paid to another person 
by direction of complainant ; that appellant rented the planta- 
tion of complainant one year for one hundred dollars, and a part 
of it another year for fifty dollars, which amounts were paid t 

him, and no more; that the horse was left on his plantation, but 
not in his custody, and that the horse was sold by a third 
person, but appellant had nothing to do with the transaction ; that 
complainant left on his premises some furniture, a quantity ot 
old medicines, and some books, with which appellant had noth- 
ing to do except to give them house-room. Annexed to thx 

answer is an account of sundry expenditures, marked Exhibit .4 

referred to in his answer. 

No replication appears to have been tiled by the complainant 
but the defendant has waived this omission by proceeding to 
the trial as though the case was at issue. 

Several witnesses seem to have been examined for each party 
upon commissions issued, and before a Master in Chancery: but 
none of the testimony is signed by the witnesses. 

The decree recites that the cause “ having been referred to a 
special master to take testimony and report thereon, and the 
same having been done and returned, and after an investigation 
and review of the whole case, and it appearing thereon to the 
satisfaction of the court ” that the defendant should account to 
the complainant for the sum of twelve hundred and five dollars 
and ninety-two cents, with costs of suit; “that the master per- 
formed services of much labor in said suit, and his services are 
worth $250;” therefore it is ordered, that defendant pay those 
sums, &e, 

From this decree the defendant appealed to this court 
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Notwithstanding that the defendant, appellant, did not de- 
mur tothe complainant’s bill, we cannot avoid applying a well- 
established rule in declaring that the claims made in the bill for 
the value of certain notes, for a horse, for a quantity of furni- 
ture, clothing and baggage, and for a lot of books, left in ap- 
pellant’s possession, and for which it is alleged he refuses to ac- 
count, cannot be entertained in a court of equity, under the cir- 
cumstances mentioned in the bill, in this case. Yet, so far as 
we are able to understand the record, these several matters, the 
subjects of an ordinary action on the case or trover according 
to the statement made, are sought to be made the subjects of 
equity jurisdiction, and are in part the basis of the decree of the 
chancellor. 

We have examined the record in vain, in the attempt to as- 
certain from a master’s report the foundation of the decree 
The paper appearing in this record, which, in the absence of 
any thing else wearing familiar features, is presumed to be a 
master’s report, is simply a statement of very immaterial portions 
of testimony taken and inspected ‘by him, and gives no data 
upon which, to our comprehension, a decree can be founded in 
favor of the complainant. And yet for the services and “ much 
labor” performed by the special master, resulting in two fools- 
cap pages of “report,” which states nothing required of him by 
.the statutes or the rules, but violates both, the chancellor de 
creed the sum of two hundred and fifty dollars as his compensation. 

The statutes, Thompson’s Dig., 463 to 465, direct masters in 
chancery very plainly how to proceed in the performance of 
their duties. This statute is mainly a reiteration of the rules of 
the court. The rules require also (Rule 79) that all parties ac- 
counting before a master shall bring in their respective accounts 
in the form of debtor and creditor. Neither the parties nor the 
master seem to have been aware of these provisions of the stat- 
ute or the rules. Some other action of the chancellor than a 
decree of compensation to the master for his action in this case, 
should have been taken. 
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Turning in despair from the decree and the report of the mas- 
ter, we have attempted to ascertain from the depositions on file, 
whether the decree should not be sustained at least in part. 

3ut we have been unable to glean the necessary intelligence 
from that source. 

The Supreme Court, in Robertson vs. Baker, and Macrae, XI. 
Fla., 230, remarks: “In such a state of case, a court may well 
hesitate before passing definitely upon the rights of parties. The 
chancellor below, however, did arrive at a conclusion on this 
point and decreed accordingly ; but as we are ignorant of the basis 
of the calculation or the process through which that conclusion 
was reached, we deem it to be most consonant with justice and 
equity that the decree be set aside and the accounts be recom- 
mitted to a competent master, to be properly adjusted. * * It 
is hazarding too much to make a decree in the premises without 
an intelligible report from a competent master.” Such a report 
may be possible in this case, upon the testimony already taken, 
but if not, the chancellor may take such action as may seem to 
be necessary, in order to a proper disposition of the case. 

We commend tothe careful attention of the counsel and the 
clerks of courts, the suggestions of Chief-Justice DuPont, in the 
case of Simpson vs. Barnard e¢ al., V. Fla., p. 532-3. 

For the reasons here stated the decree must be set aside, and 
the cause remanded, with directions to the court to take such 
further proceedings as may be agreeable to the rules and prac- 
tice of the court, and in accordance with this opinion. 
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oT 


anp TrEopyHILus West, APPELLANTS, vs. JAMES 
A. CHASTEN, APPELLEE. 


rl 


THOMAS 


A, B, and C, being partners, agree upon a dissolution ; B and C assign and 
transfer all their interest in the joint property to A, who assumes the pay- 
ment of the joint debts, and covenants to: save B and C harmless. 

1. That the property ceases by such agreement to be joint property, and 
that the lien or equity of the retiring partners to have a sale of the prop- 
erty, and an application to the joint debts, is destroyed. 

2. That as between C and A arelation analogous to that of principal 

nd surety exists by virtue of A’s assumption of the debts and his coy- 
enant, and that, saving the rights of the joint creditors, C has the standing 
of 1 surety in a court of equity ; 

3. When the liability of a surety has attached in consequence of the de- 
fault of the principal, the surety who has been sued by the creditor may 
ipply to a court of equity and compel the principal to relieve him from 
his liability. 

. Where the Chancellor has, upon a bill filed by the surety’ in such a 
case e, appointed a receiver to take charge of the old stock and such property 
as has been purchased by the proceeds of sales of what was once joint 
property, this court will not direct such order to be vacated uncondition- 
ally in a case where the principal debtor has transferred a portion of his 
money to another State, and is doing such acts as indicate an intention to 
disregard his covenant, and which if not checked will result in loss to the 
surety. Such an order should be vacated only on such terms as would se- 
cure the application of such property to the payment of the joint debts to 
the relief of the surety. 





he Judge of the Circuit Court for 
eke 


in and for the county of Jack- 


Appeal 4rom a decree of t 
the First Judicial Circuit, sitt 
son, 

A statement of the case is contained in the opinion of the 
court. 

C. C. Yonge, for Appellants. 

Hawkins and Bush, and MeéClellan and McLean, for Ap- 
pellee. 
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WESTCOTT, J., delivered the opinion of the court. 


complainant, James A, Chasten, formed a mercantile copartner- 
ship in the month of November, A. D. 1867, under the name of 
West, Brother & Co. 

On the 10th of February, A. D. 1868, the partnership was 
dissolved, and‘an agreement entered into between the remaining 
partner, Thomas H. West, and the retiring partner, James <A, 
Chasten, by which the remaining partner assumed the debts of 
the firm, and covenanted and agreed to save the retiring partne: 
harmless therefrom, the retiring partner transferring :nd assign 
ing all his interest in the goods to Thomas Il. West, the remain 
ing partner. 

An agreement substantially similar to this was entered u 
between Thomas HT. West and his brother, Theophilus West, 
the same time, 

The joint debts having become duc, the retiring partner, James 
A. Chasten, eight months after dissolution, tiles this bill against 


Thomas II. West and Theophilus West, alleging that he has be: 
sued for the joint debts; that he has been threatened with inve!- 
untary bankruptcy ; that Thomas II. West is sending his cas! 
beyond the State, &e. He sets forth the agreement upon th: 
dissolution, and prays “a decree that Thomas H. West do spe 
cifically perform his covenant ;” that he may be enjoined and 
restrained from any further disposition of the goods transterred 
upon the dissolution, alleging that he still has a considerable 
amount of the stock on hand; and that a receiver be appointed 
to take possession of the goods, to sell them and apply the pro- 
ceeds to the payment of the debts of the late firm, unless the de- 
fendant, Thomas H. West, shall give security to dispose of the 
goods, and apply the proceeds to the payment of the debts of 
the firm and for general reliet. 

Upon the filing of the bill, an injunction is granted, and a re- 
ceiver is appointed to take charge of the goods of the late firm. 


Thomas H. West and Theophilus West, defendants, and the 
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The defendants file answers, demur to the bill for want of equity, 
and move for a dissolution of the injunction, and to vacate the 
order appointing a receiver. 

Upon argument of these motions, as well as the demurrer for 
want of equity, the original order appointing a receiver was modi- 
tied, the receiver continued, the demurrer overruled, and the in- 
junction continued. 

From this order defendant appeals, and he prays here a rever- 
sal of this decree and the decrees and orders made by the Chan- 
cellor, upon the following grounds : 

1. That the court erred in granting an injunction without 
notice. 

2. That the court erred in granting an injunction and ap- 
pointing a receiver, on the allegations of the bill before answer, 

3. That the court erred in overruling the demurrer, 

4, That the court erred in refusing to dissolve the injunction. 

The consideration of that portion of the decree overruling the 
demurrer of the defendants to the bill for want of equity, renders 
it necessary to pass upon the bill in this aspect of the case in the 
first instance, and any statement of the facts controlling our 
judgment as to the injunction and receiver is deferred until these 
matters are reached. 

The equities claimed in argument are two: 

First. An equity of the retiring partner upon the dissolution, 
and notwithstanding the agreement, to have a sale of what is al- 
leged to be joint effects, and an application to the joint debts. 

Second, That Chasten, the retiring partner, by his contract 
with West, the remaining partner, stands in the relation of his 
surety, he having agreed to become principal debtor, Chasten 
having an equity arising from this relation, and under his cov- 
enant to save harmless, that entitles him, the debts having be- 
come due, and he having been sued, to a decree of payment, and 
a decree for the specific performance of the covenant under the 
facts in the bill. 

The partnership was dissolved on the 18th day of February, 
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A. D.: 1868. So lene as the effects are impressed with the char- 
acter of partnership property, so long asthey remain joint effects, 
dissolution cannot destroy the right which each ao has upon 
a dissolution to a general accounting, the payment of the part- 
“nership debts, and a division of the surplus senilinn to their 
respective interests. Their connection remains until the business 
is wound up. “ Between partners there are clear equities amount- 
ing to something like lien. They have equities to discharge 
each of them from liability, and then to divide the surplus.” 
These equities and these rights, however, are like other equities, 
subject to be divested by the act of the parties. What is once 
joint propergy does not necessarily remain so always, and the 
question in this class of cases is, is this joint property, or has 
there been a severance? If it is joint, these equities, 
sometimes called lien, operates ; if it is separate, then they cease 
to exist, and the property can only be affected by the operation 
of such equities as can ordinarily affect separate estate, where 
no such relation as partnership exists. 

The question here then is simply, Is this joint estate, or is it 
the separate property of the defe mdent 2 Where there is a one 
Jide transmutation of the property from one partner to another. 
that is the end of the matter. At the dissolution the partnei 
may call upon the effects by virtue of his equity to pay the part- q 


or as it is 





nership debts, but if he assigns or pain es his interest to the 
other to deal as he thinks fit with the ig ty, to go into the 
mercantile world asa sole trader, the effects cease to be covered 
by the mantle of partnership property, and when this is removed 
so likewise vanishes these equities. If he has failed to resort to 
his equity when it was available, he is to blame himself. 
Inquiry, then, is necessary to ascertain here whather by the 


PLATO OI 


bargain of dissolution that which was the property of all has be- 
come the property of one. There is no doubt here, for the bar- P 
gain was, that “Thomas H. West, in consideration of the sum of 


two hundred dollars, and the release and assignment. to him of 
allof Chasten’s interest in the dry goods, groceries, &c., belong 
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ing to the firm of West, Brother & Co., agreed to assume the 
payment of all Chasten’s part of the debts (which was the whole 
of them), claims, and demands against the firm of West, Brother 
& Co., whether foreign or domestic, or whether existing in law 
or equity,” and covenanted to hold him (Chasten) harmless, 
Chasten assigning and relinquishing all hisinterest to “Thomas 
H. West, his heirs, and assigns.” 

Thomas H. West has been for eight or nine months selling 
these goods on his own account. Should there be a surplus after 
paying joint debts, he is clearly not liable to his former copart- 
ner for any portion of it. ; 

The legal effect of this instrument is to make what was before 
the joint property of all the separate property of one. 

The case of Williams vs. Bush, 1 Hill, 624, cited at bar, went 
off on an altogether different ground. The property there sold 
was the “individual property of Bush,’ and I apprehend that 
appellee does not rely upon that as being a case to the point that 
this is joint estate, or when he invokes principles applicable to 
joint property. The question in that case was as to the applica- 
tion of a particular fund resulting from a sale of the separate 
property of one of the copartners. Spicer, the retiring partner, 
contending that from equities growing out of peculiar relations 
between himself and his former copartner, and the joint creditors 
who had notice, he was entitled to an application of the proceeds 
of sales of the separate property of the copartner to the satisfae- 
tion of the joint debt. When we come to examine the second 
point we will give this case a further examination, as in another 
aspect the principle upon which it went off has an important 
bearing in this case. 

The case of Devau vs. Fowler, 2 Paige, 400, it is claimed is a 
case precisely similar to this. In that case it was agreed, that 
Fowler should take all the stock and effects and pay off all the 
debts due by the firm, and indemnify Devau against the same. 
Fowler became insolvent, and was threatening to dispose of all 
the partnership property and appropriate the proceeds to his 
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own use. It was held that the equity which existe: in favor of 
each, on the dissolution, to have the partnership property ap- 
plied to the payment of the debts, was not destroyed; the fair 
presumption being, in the absence of any express agreement to 
the contrary, that it was not the intention of Devau that the 
effects should be appropriated to the private use of Fowler, 
leaving the debts of the firm unpaid. It is beyond doubt true, 
both in England and the United States, that there is no such 
equity as to separate effects, and that this equity is operative 
only so long as it is joint property. The whole question is to 
some extent one of evidence, and there is but one way to recon- 
cile this case with the other cases, and that is by the difference 
in the precise character of the agreement upon the dissolution. 
Compare, for illustration, this case with the case of Ex parte 
Williams, 11 Vesey, 3. In the last case the notice of dissolution 
simply stated a dissolution, and that all debts due from the part- 
nership would be paid by the remaining partner. In a short 
time a commission of bankruptcy issued against the remaining 
partner, and the question arose as to whether there were any 
joint effects. Upon the bankrupt making affidavit that upon 
the dissolution the “agreement was that the retiring partner 
should give up and deliver to him the whole of the stock and 
effects; that he should have and take the same to his own use 
and account, and should pay all the joint debts, and that he 
never considered himself accountable for any surplus,” Lord 
Eldon said: “There is distinct evidence of agreement that the 
joint eftects shall be considered separate effects, and that fact 
calls upon me to declare the conclusion of the law that these 
are separate effects.” In Devau vs. Fowler, the Chancellor held 
that a simple dissolution, with an agreement “to take all the 
stock and effects and pay off all the debts due by the firm, and 
indemnify complainant against the same,” was not sufficient, 
and that there must be an express agreement that the effects 
assigned should be appropriated to private use. Here, then, the 
difference between these cases is in the character of the agree- 
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ment upon the dissolution, and without saying whether the 
agreement was construed properly in Devau vs, Fowler, the 
question arises, is there not a great difference between the char- 
acter of the agreement in this case and the case now under 
consideration? The agreement here was not that West should 
take the stock and pay the debts simply, but there was a release, 
assignment, and relinquishment of all his interest in the dry 
goods and groceries, choses in action, and other property what- 
soever, belonging to the firm, to Thomas H. West, his heirs and 
assigns. It struck me that the operation of the agreement in 
Devau vs. Fowler was perhaps misconceived, and Chancellor 
Walworth, in 1846, says of this case, “I am not quite certain 
that this court gave the proper construction to the agreement 
ot the parties in Devau vs. Fowler, in supposing that the inten- 
tion was that the copartnership debts should be first paid out 
of the proceeds of the property, before the purchaser should be 
permitted to apply any part of that property to other pur- 
poses.” 1 Barb., Ch’y Rep., 484. But whatever may be said of 
this case, the agreement between West and Chasten admits of 
but ‘one construction, and that is the one we have given it. 

It may not have been intended that West should appropriate 
these goods to his own use, but the bargain clothes him with 
this power. There is, therefore, no general equity arising from 
the character of the effects now in the hands of West, and this 
leads us to inquire, is there an equity from the changed rela- 
tions of the parties? Upon the execution of this instrument, the 
relation of partners between West and Chasten was destroyed, 
and all equities arising strictly from that relation passed away 
with the assignment of the goods; but the necessary conse- 
quence of the destruction of this relation is the creation of 

, another in this case. The debts of the late firm are still unpaid. 
Both of the Wests, as well as Chasten, remain liable as joint and 
several debtors to the creditors of the late firm. Although the 
agreement is that one of them shall retain the partnership effects 

and pay the debts, they continue nevertheless bound as princi- 
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pals, and nothing which falls short of an agreement, express or 
implied, upon the part of the creditors to take the remaining 
partner as the debtor and discharge the other partners, can 
place them in the situation of principal and surety, so as to dis- 
charge the retiring partner by indulgence granted to the paying 
partner by the creditor. 4 Wash. C. C. Rep’ts, 271. 

While this is true as to the relations to the creditors, is it not 
also true that upon West’s receiving all the joint effects divested 
of the lien, agreeing with the retiring partners, in consideration 
thereof, to assume the payment of the debts, that a relation 
analogous to that of principal and surety from that moment 
existed between the parties? West assuming all the debts as 
between Chasten and himself, he becomes the primary and prin- 
eipal debtor, and in addition to this he covenants to hold Chas- 
ten harmless from them. 

A question here arises, whether, both being principal debtors 
originally to a third party, they can by contract between them- 
selves subsequently become, as between themselves, principal 
and surety without the consent of the creditor. Marsh vs. Pike, 
McLean & Towle, 1 Sandford’s Chancery Rep’ts, 204. Pike 
lent Marsh $3000 on a house upon bond and mortgage. Mars! 
sold the premises, subject to the mortgage, for 86000 to McLean, 
he assuming the payment of the debt. McLean conveyed tie 
premises to Towle subject to the mortgage, and Towle assumed 
the debt. The debt became due. Marsh applies to McLear 
and Towle to pay it. Here-is no modification of the original 
debt of Marsh to Pike. He is still a principal debtor, but Me- 
Lean and Towle have assumed the debt, first by contract 
between McLean and Marsh, and afterwards by contract 
between McLean and Towle. Towle and McLean were in no 
manner connected with the creditor Pike, nor is there any 
understanding between Marsh and Towle. Upon these facts 
the Chancellor says: “There is no doubt but that as between 
Marsh and the other two, McLean and Towle, he is to be re- 
garded as their surety. Not only were the mortgaged premises 
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made the primary fund for the payment of the debt, but the 
payment of the debt was assumed as a personal obligation. 
Towle is the principal debtor in reference to McLean, and both 
stand in the relation of principal to Marsh. It is well settled 
that a surety, after the debt has become due, may come into 
this court and compel the principal to pay the debt. Towle 
comes within the doctrine upon which this court requires the 
principal debtor to discharge the obligation for the indemnity 
of the surety. He is the party to pay the deficiency if the 
premises are insufficient.” 

Here was a simple assumption of the debt of Marsh by these 
two parties, who were unknown to Pike; and without a covenant 
to save harmless, the surety was given relief before payment of 
the debt, and the only fact except the relation of principal and 
surety alleged which would give him standing in a Court of 
Equity, was that Marsh, after the debt became due, applied to 
McLean and Towle to pay off the bond and mortgage. 

Waddington et al. vs. Vredenberg, 2 Johnson’s Cases, 230. 
White and Stout were partners. After dissolution, “ White 
assumed all the business profits and responsibilities, agreeing to 
pay Stout fifteen hundred dollars for his store, and indemnity 
him against all debts due by the partnership.” Say the cour 
“After the dissolution of the partnership between White and 
Stout, and White’s undertaking to pay the whole of the partner- 
ship debts, Stout in relation to him is to be considered as a 





surety merely.” 

Williams vs. Bush, 1 Hill, 624. Bush and Spicer were part- 
ners. Being indebted on joint account to Williams & Macy, 
they gave their joint bond to pay all sums of money loaned to 
them, on which judgment was entered six months before disso- 
lution. Bush & Spicer agreed to dissolve partnership, Bush 
paying Spicer $1000 and agreeing to pay all partnership debts 
and indemnify Spicer. Williams & Macy hid notice of the dis- 
solution and terms. The partners were indebted at dissolution 
to Williams & Macy, $2100. After dissolution of the firm of 








324 SUPREME COURT. 








Bush & Spicer, Williams & Macy continwed loans to Bush 
upon the agreement that the judgment should stand as a 
security for them. Williams & Macy then dissolved, and 
atter this Macy, who continues the business, makes advances to 
Bush upon the security of the judgment. One year and nine 
months after dissolution of the firm of Bush & Spicer, Macy 
levies an execution upon the zndividual property of Bush, who 
had become insolvent, realizes a sum of money under it, and 
the question arises how it shall be applied ; whether to the joint 
debt of the old firm of Bush & Spicer, and thus relieve Spicer, 
or to the indebtedness of Bush to Williams & Macy, or to the 
indebtedness of Bush to Macy individually. Say the court: 
‘*As Bush had agreed to discharge all the liabilities of the firm, 
he was to be regarded as the principal debtor,and Spicer stood 
in the character of surety, and was entitled to all the equitable 
liens on the property of his principal;” and as the creditors had 
notice of these terms of dissolution, an equity arose which, to- 
gether with the other facts, induced the court to direct an 
application of proceeds of the sales of Bush’s individual 
property to the joint debt, to the relief of Spicer. Here the pri- 
mary equity was the relation of principal and surety assumed 
by these parties with notice to the creditor. Whether the 
creditor should have been prejudiced as he was here by the 
entire relief of Spicer, in view of the insolvency of Bush, is a 
different question, but so far as any equities are administered 
between the parties arising from their contract, there is no 
doubt of its correctness. 

These cases determine the relation of West and Chasten un- 
der their agreement. They are both cases in which the retiring 
partner assumed the debts of the firm, and we have in this 
case the relation of principal and surety, to which is superadded 
a covenant to save harmless, and »yithout prejudice to the rights 
of the joint creditors, we must administer whatever equities, 
if any, result from this relation, and the covenant. The conclu- 
sion to which we come here is sanctioned by the familiar rule 
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in bankruptey, where the jurisdiction is both legal and equi- 
table in its character. Partners being joint debtors, and upon 
the payment of the whole of the debts by one, entitled to con- 
tribution, a solvent partner “may with strict propriety be called 
as to the share belonging to his partner, a person liable for 
the debt of another, and in that character, is allowed to prove; 
and in 4 Madd., 477, it is said: “It is now settled, that a solvent 
partner winding up the partnership affairs, is to be considered 
as a surety paying the debt. Each partner is a principal debtor 
for his own share, and they are mutually sureties for the share 
of each other. 6 Bing., 306; 4 Mad., 477; 2 M. & S,, 195; Coll- 
yer on Part., 555. 

This doctrine of the bankrupt court is only referred to, to 
show that this court, acting upon principles of equity, permits a 
solvent partngr to occupy, for some purposes, the relation of 
surety to his bankrupt copartner, although each is liable for the 
whole to the joint creditor. 

These views as to the relation between these parties may be 
thought, to some extent, to come in conflict with the reasoning 
of this court in the case of Griffin vs. Orman & Young, 9 Fla, 
57. In that case, Sewall was a dormant partner, being one of a 
firm composed of Orman, Young and Sewall, After dissolution 
the goods were sold to Sewall, who agreed to pay the debts, 
giving 2 bond, with security, to pay the debts. Judgment hay- 
ing been obtained by the joint creditors against Orman & Young 
alone, the decree of the court below substituted Orman & Young 
for the creditors, giving them a standing in equity against Sew- 
all, by virtue of the judgment, who was no party to it. The 
court, upon appeal, reviewing the case in this light, say that 
it was an anomaly to give Orman & Young a standing against 
Sewall by virtue of judgments against them, to which he was 
no party; and this -view of the court, looking at that case as 
they did, was undoubtedly correct. 

As all of the creditors were not, in that case, parties to the 
arrangement, upon the dissolution, and knew nothing of it, it 
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may be admitted, for the sake of argument, that Orman & 
Young could not have been entitled to the lien of the judgment 
as against Sewall, even though Sewall had been one of the de- 
tendants in exeention, and it would not affect the relation of 
West & Chasten here, or any equity which Chasten claims; for 
he seeks to be substituted to no judgment liens of the creditors, 
but to work out his own equities against one who, as to himself, 
stands in the relation of a principal debtor. The court, in this 
case, speaking of this substitution or subrogation of Orman & 
Young, say: “In what way did Orman & Young stand as swrety 
with the creditors? Whose creditors were they? Were they 
not the ereditors of Orman & Young? Did they advance 
money to pay the debt of Sewall? No; they advanced money 
to pay their own debt, as well as Sewall’s. It is true, that Sew- 
all had agreed with them, Orman & Young, to pay these debts, 
and given his bond, with security, to that effect, but no arrange- 
ment had been made with the creditors.” 

If this language is to be restricted to the matter of subroga- 
tion, then under consideration, it may be well enough; but if 
the answers to these questions are to test whether the relation 
of principal and surety exists generally, it cannot be sanctioned. 

A late case in 17 New Jersey Eq. Repts., 140. A. & B. are 
joint obligors in a bond to C.; both, upon the face of the bond, 
are principals; while in fact, A. had joined in the bond at the 
solicitation of b., his co-obligor, by whom the money was used, 
and A, was given relief as surety. 

Had A. advanced money to pay this debt, would he not have 
been advancing to pay his own debt as well as B.’s, and is 
not every surety a debtor to the person who is the creditor of 
his principal? Because he pays his own debt is it any reason 
why he cannot be satisfying that which is primarily a debt of 
another person, who is principal debtor with reference to him- 
self? Is not the creditor of every principal the same creditor 
of the surety? As to the necessity of assent by the creditor to 
create the relation between the parties in the case before cited, 
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decided by Chancellor Walworth, Pike, the original creditor of 
Marsh, knew nothing of McLean or Towle. McLean had “as- 
sumed” the debt of Marsh to Pike in his dealings with Marsh, 
uid Towle had assumed the debt of Marsh to Pike in his deal- 
ings with McLean; and yet equity made Towle a principal 
debtor, and Marsh his surety. 

To say that one of two persons owing the same debt cannot, 
by contract between themselves, stand in the relation, one as 
principal debtor and the other as surety, is doing nothing less 
than to deny the power to contract. A party can become the 
surety of two others, one of whom is principal in a bond and 

_the other his surety, by contract with the creditor alone. In 
the case of Craythorne vs. Swinburne, 14 Ves., 165, Lord Eldon 
said: “If the real nature of the transaction is to be understood 
thus, that Henry Swinburne and Craythorne entered into a bond 
for 12002. to the Mercantile Bank, Swinburne as principal, and 
Craythorne as surety, and Sir John Swinburne, who had no 
communication, as it appears, with them, proposed to the bank 
that he should become a co-surety, there is an end of the ques- 
tion ; but if not constituting himself co-surety with Craythorne, 
he proposed to the bank only that he would engage to pay them 
if they could not get payment from either of the others, then he 
becomes surety for the principal and the surety in the bond, 
and not co-surety with the surety.” It is thus seen that Lord 
Eldon makes a party who contracted as surety with the princi- 
palin the bond, a principal debtor with reference to another 
person, who became his surety without even his knowledge. 

In Marsh vs. Pike et al., Chancellor Walworth makes A., who 
in contracting with B. assumed a debt of C., which B. himself, 
in his contract with C. had assumed, stand in the relation of a 
principal debtor to C., and gives C. the standing of his surety 
in a court of equity. Here we have a court of equity making a 
principal a surety to one in reference to whom, or with whom, 
he had made no contract, and a surety a principal to one in ref- 
erence to whom he had made no contract. In the one case the 
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creditor did not accept the principal debtor as his debtor at all, 
and in the other the surety did not stipulate with the creditor 
that he was to be received as principal debtor. Courts of equity, 
in such matters, are not limited to the precise and express na- 
ture of the contract. 

Contribution among sureties does not stand upon any notior 
of mutual contract, but arises from the principles of equity and 
of natural justice, independent of the contract (1 Story Eq., 493) 
between themselves, much less the contract with the creditor 
So in cases of insolvency of one of several sureties, that the 
share of the insolvent must be apportioned among the solvent 
sureties is not the result of contract, but is founded in doctrines 
of equity; and. Lord Eldon says of this subject, when account 
ing for the jurisdiction at law, that “the principle of equity 
upon which a surety has a right to call upon his co-surety for 
contribution being established, raises the dmplied promise wpor 
which the jurisdiction of courts of law on this subject is sus- 
tained.” 14 Ves, 164. It is thus seen that, independent ot! 
anything arising from the express contract, courts of equity 
often give relief. 

Much, if not all, of this jurisdiction in reference to partics 
standing in such relations as principal and surety and co-surety 
in courts of equity, arises less from contract than from principles 
of natural justice; and in this case we but follow in that path- 
way in imposing upon West the obligation of principal debtor, 
which he in fact assumed by express contract, and extending to 
Chasten that relief which attaches to the relation which he bears 
to his former copartner. 

In Brewer vs. Worthington et al., 10 Allen, Mass., 329, the 
plaintiff had retired from the firm of Worthington, Flanders & 
Gould, of which he and the defendants had been members, con- 
veying to them all his interest in the property of the partner- 
ship, and providing that they should assume and pay all the 
debts and liabilities, and save the plaintiff harmless therefrom. 
Justice Dewey, in commenting upon this contract, which is the 
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same as.that between West and Chasten, says: “This contract 
is something more than a mere contract of indemnity. It is 
also an agreement to assume and pay all the debts and liabili- 
ties of the late firm.” This was a case at law, and it is to be 
regretted that the court did not say precisely what the contract 
was. If it was for more than indemnity, it was nothing less 
than that they would become principal debtors. 

The effect of this agreement being, in equity, to place the 
complainant in the situation of a surety, and to make the 
defendant a principal debtor as to him, there are two classes of 
cases which are applicable: First. Those where there is the 
naked relation of principal and surety; and, Second. Those 
where the special covenant is superadded. 

The case of Marsh vs. Pike et al., 1 Sanford, Ch’y Repts., 210, 
already alluded to, was a case of simple suretyship; and it was 
there held that a surety, after the debt has become due, may 
come into a court of equity and compel the principal debtor to 
pay the debt. From the decree of the Vice-Chancellor an ap- 
peal was taken, and the decree was affirmed by the Chancellor, 
in 10 Paige, 595. See also 4 Call., 202; 4 Mon., 492. 

In Nesbit vs. Smith, 2 Brown, Ch’y Cases, 581, the language 
used gave a surety a general right resulting from that relation 
alone. It was: “It is clear, and has never been disputed, that a 
surety, generally speaking, may come into this court and apply 
for the purpose of compelling the principal debtor for whom he 
is surety, to pay in the money and deliver him from the obliga- 
tion ;” but twenty-three years afterwards, in 1808, this case was 
reviewed in the case of Dale and Perry vs. Lolley, and the court 
say “a bill will not lie upon any general equity by a surety 
against the principal, to have an indemnity, or to have the money 
paid into court, where no further time has been given, where 
the day of payment has not elapsed, and the surety has not been 
damnified, or is not in evident danger of being so, or unless a 
distinct agreement can be proved thiat it should be done when- 
ever the plaintiff called on him for it.” 
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It seems that when the day of payment arrives, without 
payment by principal, the equity arises. Lord Cowper, in Hun- 
gerford vs. Hungerford, Gill. Equity Reports, 67, says, when 
speaking of this matter: “If a person is security on a contract, 
there is a joint contract that the principal shall indemnify the 
security, and the ground of equity is, that when the money is 
due the equity arises.” In England, when the liability of the 
surety has attached in consequence of the default of the princi- 
pal, the surety, although he has not been sued by the creditor, 
may apply to a court of equity and compel the principal to 
relieve him from his liability. Nisbet vs. Smith, 2 Bro, Ch’y 
Cases, 795; Gill. Eq. Repts., 67; Lee vs. Brook, Mos., 318; 
Antrobus vs. Davidson, 3 Mer., 569; 2 P. W’ms, 659; 20 Vin. 
Abr., 103, pl. 7; Burge on Suretyship, 378. 

Sir Joseph Jekyll, in Lee vs. Rook, Moseley, 308, remarked : 
“If I borrow money, on a mortgage of my estate, for another, I 
may come into equity, as every surety may against his principal, 
to have my estate disencumbered by him, and the covenant in 
the mortgage deed to pay the money will bind the principal ; 
for the money being borrowed for him, it is his debt, and the 
surety is only a nominal person.” Lord Keeper North, in Rane- 
lagh vs. Hays, 2 Ch’y Cases, 146, remarked : “It being wnreason- 
able that a surety should always have sucha cloud hanging over 
him, even though not molested for the debt, yet after the money 
is payable, the court will decree the principal to discharge it.” 
The Master of the Rolls (in Antrobus vs. Davidson, 3 Mer., 
578) alludes to these remarks in these two cases, as dicta, but 
he himself, in this case, says: “It is true, that a surety may 
come here to compel the principal to relieve him of his liability 
by paying off the debt.” 

It is said in 4 Dess., 47: “It would be very hard on secureties 
if they were bound to wait until the creditor had actually ob- 
tained judgment against them, or compelled them to pay the 
money, before they could have recourse to their principal. He 
might waste his effects before their eyes, and have nothing left 
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to reimburse them after they have been forced to pay the debt, 
perhaps at enormous loss, by forced sale of their property. The 
moment, therefore, a suit was brought, I consider them endan- 
gered and damaged.” See also to this point, 4 Dess., 45, 227 ; 
Rice’s Eq. Reps., 287; 17 New Jersey Eq. Repts., 195; 4 John- 
son’s Ch’y, 151; 6 Johns. Ch’y, 407; 2 Stor. Eq., 730; 9 Grat- 
tan, 404. 

In the last case cited, it was held that the creditors, who were 
to receive the money when recovered, are necessary parties, but 
that question is not raised here. 

When the debt becomes due the equity attaches and arises. 

Another class of cases upon a covenant to save harmless, au- 
thorize a bill to be filed to relieve the covenantee under the cir- 
cumstances existing in this case. 2d Story’s Eq., § 730, and 
case there cited. 

The demurrer for want of equity was in this case properly 
overruled. We now come to consider the matter of the re- 
ceiver and injunction. 

It appears from the record in this case, that upon filing the 
bill an injunction was granted, and receiver appointed without 
notice and before answer, and this want of notice is one of the 
grounds upon which the decree in this case is sought to be re- 
versed. The first interlocutory order made in this case cannot 
be sustained. The receiver appointed was directed to “take 
charge of, manage and sell the goods of the late firm, and ap- 
ply the proceeds of said sale to the payment of the debts of 
West, Brother & Co.” This goes much too far. Instead of 
simply restraining any improper disposition, or placing the 
goods in the custody of the court, it directs an application of 
the proceeds which sheuld not be done until final decree settling 
the rights of the parties. It is to be remarked, however, that 
upon the coming in of the answers, the chancellor, upon a hear- 
ing of the motion to dissolve the injunction and vacate the 
order appointing a receiver, did virttally vacate the first order 
appointing a receiver, and make a new order appointing a different 
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receiver with modified powers. So far, then, as to the Appoint- 
ing the receiver without ‘notice, the record discloses that the 
receiver now in charge, and the order defining his duties, was 
made after notice and argument. As to the want of notice of 
application for an injunction, there are many causes in which the 
giving notice would destroy its eifective power and efticiency, 
and it would be the means often of augmenting the very wrong 
which it is invoked to prevent; besides, this court has hereto. 
fore laid down a general rule upon this subject, to the effect 
that a bill should not be dismissed or an injunction dissolved 
for deficient injunction bond, for non-payment of costs, or for 
want of notice. These matters can be remedied without going 
to that extent. 3 Fla., 351. 

Upon the facts charged in the bill and admitted in the an- 
swer, we have seen there are such equities as create something 
more than a probability that the plaintiff will be a/timately en- 
titled to a decree, and under such circumstances the granting 
an injunction, and the appointment of a receiver, are both mat- 
ters within the discretion of the chaneellor. Owens vs. Her- 
man, 3 Mac. & Gov., 378; 2 Dan. Ch. Pr., (note,) 1409. 

A receiver, however, against an acknowledged legal title, 
where the relief sought is a decree of payment, and the per- 
formance of an agreement to save harmless, and where there is 
no lien or acknowledged trust, should not be permitted except 
in a plain case. 

If, however, in a case of this character arising out of con- 
fidential relations, the party acts iniquitously and unjustly, 
or fraudulently, pays no attention to his covenants, disre- 
gards the claims of his surety, and is pursuing such a course as 
threatens to result in his great damage and injury, the court 
may interfere. It will not do to wait until the threatened dam- 
age and injury occurs to such an extent as to ruin the surety. 
Then a court of equity will be powerless for good; and unless 
the creditor should intervene and attach before everything is 
made way with, or sold and deposited in other States, the party 
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will be ruined. In a case such as this the creditor can stand by 
and see this done, and his debt against Chasten is not affected ; 
and the fact that it is a matter entirely within his discretion to 
look alone to Chasten should incline a court of equity to extend 
its aid if it is necessary. 

If West is pursuing such a course as will render the relief 
which equity will give totally inoperative when the decree is 
passed, then it is the duty of the court to take such action as is 
necessary for the effective protection of parties standing in these 
confidential Mations, and if necessary, to take under its control 
such an amount of the goods of the late firm which were lafely 
joint effects as will enable it to discharge the joint debts, relieve 
the surety, and make the covenantor carry into effect his cove- 
nants. This is what he has agreed to do, and a Court of Equity 
having jurisdiction to decree payment and performance, it 
would be a reflection to say that it had power to command him 
to do this, and yet, when his acts justified it, no power to re- 
strain him from such acts as would place it beyond the power 
of the court to protect complainant or prevent his ruin, 

And this leads us to look into the facts. The partnership was 
dissolved some eight or nine months before the bill was filed ; 
the joint debts as disclosed amounting to about four thousand 
dollars, the partnership having been in operation about two 
and one-half months, a large stock being transferred to him at 
the dissolution. 

The sales by Thomas H. West have been principally for cash, 
the charge in the bill on this subject being that “the sales 
were principally for cash,” and the answer, when specially in- 
terrogated upon the subject, being that they have not been “ al. 
together for cash.” 

The bill states the amount of debts paid at a small amount 
over eight hundred dollars; the answer does not deny this. 
The bill charges repeated promises to pay at a given time, and 
a failure; the answer does not deny it. 

The affidavits introduced upon the part of the complainant 
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state that the sales of West, in cash, averaged from nine and 
one-half to ten dollars per day, and that his expenses were 
small. The complainant has been forced already to pay a 
small amount of the debts. The affidavits set up that the 
goods were purchased on the credit of Chasten, the creditors rely- 
ing upon his credit and character. 

In May, 1868, the defendant states to one of the parties mak- 
ing affidavits that he had invested shortly before _ time two 
thousand dollars in Missouri, and while not giving’ the precise 
amount, he states to another party that he has sent his ready 
money to Missouri. 

Theophilus West, one of the defendants, although indebted 
in New York two thousand dollars, seems to have disposed of 
his goods, belonging to an old firm of West & DuBose, leaving 
his debts unpaid, and he is still liable for them twelve months 
afterwards, and becomes incensed when a creditor is informed 
that he can pay twenty-five per cent. of the debts, by a person 
who he himself had informed he could pay fifty per cent. 

In the fall of 1868, Thomas H. West agrees with the attor- 
neys of some of the creditors to pay in assorted “stock at New 
York cost and charges, but when about to consummate the ar- 
rangement, insists that the goods are to be taken from either 
side of the store, taking first all on one side and then commene- 
ing on the other. The positive allegations of the answer are in 
many respects denied by these affidavits, and the circumstances 
surrounding the whole matter incline us to give credit to the 
affidavits. Thomas H. West obstinately and positively refuses 
to give any account of the debts, and when interrogated as to 
them in the bill, avoids answering. When applied to in behalf 
of Chasten and the creditors even as to assuming the debts, his 
reply consists of allusions to his “ stubbornness and shrewdness,” 
and a remark that if anything could be made ont of him at law 
complainant was welcome ; thus in effect positively denying any 
relief but that which the courts will grant. Some of the credi- 
tors offer to take the face of their claims without interest; he 
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declines. He also declines individually to assume and secure 
the debts. When told that he has money to pay the debts, and 
he had better pay them, he answers, “I know that, but I can 
do better with the parties in New York ;” the witness stating 
his impression to be that he said he would get them up at fifty 
cents on the dollar. Subsequent to this he is applied to 
again, and he then says he has sent all the ready money he had 
off to the West with his brother, and that he was establishing 
business there. In the meantime his surety, holding his cove- 
nant, is being sued and harassed with threats of proceedings in 
bankruptcy, and the defendant absolutely refuses to let him 
know what debts he has paid and what are still due, In re- 
plenishing his stock from foreign markets, it appears that some 
of the goods are shipped in the names of other parties. 

These seem to be the facts from the bill, answer, and aftida- 
vits, used upon the hearing of the motion to vacate the order 
appointing a receiver, and in addition to them the defendant 
sets out in his answer a schedule showing that he is worth the 
sum of ten thousand dollars, which, instead of being any ex- 
cuse, is the best evidence that his failure to avert the threaten- 
ing and impending ruin of his surety, or to comply with his 
covenants, results from acts of his own entirely inexcusable, and, 
not to use a harsher expression, in the utmost bad faith. The 
statute of this State as construed by this court in Ex parte 
Edwards, 11 Fla., 188, if that statute is applicable to the pres- 
ent system, and the construction given correct, makes it neces- 
sary for courts of chancery to exercise their discretion in ap- 
pointing receivers, with reference to the fact that an injunction 
is but of little value when applicable to personal property, and 
therefore to exercise it more liberally. Indeed, the practical 
abrogation of this writ for any good purpose, impairs the 
symmetry and perfection of a system which it would be more 
than difficult to improve, and makes it necessary for a court of 
chancery to resort to harsher means than it otherwise would, 

In view of the fact that the receiver is authorized to take 
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possession of only those goods which came from the hands of 
those to whose benefit they are now sought to be applied, and 
to those purchased with the proceeds of those goods, and the 
allegation of the bill that West promised to so apply the pro- 
ceeds, and of the fact that although this is denied by the an- 
swer, yet West states that such was his intention at that time, 
as well as in view of the now manifest intention of Thomas H. 
West, as shown by his acts, and as the equity of the bill is clear, 
the decree of the court below must be affirmed; but we think as 
the legal title to these goods is in the defendant, and there is 
no specific lien and no express trust, it is but proper that the 
property should be restored to his possession upon his giving 
such security as may be satisfactory to the chancellor for his 
compliance with whatever may be the final decree of the court 
below to the extent of the value of these goods, and in case of 
appeal to this court, for his compliance with its decree, or the 
decree of the court below made in conformity to its order to the 
extent of the value of these goods. 

It is therefore ordered, adjudged, and decreed that the decree 
of the chancellor is affirmed, and the chancellor is directed, in 
the event of the security mentioned above being offered, to va- 
cate the decree as to receiver and injunction upon the terms 
stated. 








James Harkness anp Marcarer M. Harkness, HIS WIFE, 
vs. Joun Fraser anp Sopmia Fraser, WIS WIFE. 


1. Where a party in a confidential relation to another, as by volun- 
tarily undertaking to aid the other in obtaining possession of his property 
in the hands of others, takes advantage of this relation, and by deception 
or improper influences induces him to part with it without adequate con- 
sideration, a Court of Equity may lend its aid to obtain redress, whether 
the strict relation of principal and agent exists or not. 

2. Fraud in fact must be proved, and will not be presumed in the ab- 
sence of facts tending to prove it. 
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3. A party is not entitled to have his deed set aside and cancelled sim- 
ply because he has not received the full consideration. 


4. A deed will not be set aside, and property thereby attempted 
to be conveyed restored to the grantor, on the ground that he has not exg- 
cuted his deed in conformity to law. 


In Chancery—appeal from the Circuit Court for Nassau county. 
The opinion states the pleadings and facts. 


C'. P. Cooper for Appellants. 
Sanderson and I? Engle for Appellees. 
RANDALL, C. J., delivered the opinion of the court : 


The ‘bill states that some time, in 1866, the defendants ob- 
tained from complainants a conveyance to Sophia Fraser, of a 
lot in Fernandina known as lot 7, in block 46, and that said 
conveyance was obtained by fraud and covin. That complain- 
ants left Fernandina a short time before the war, having owned 
and possessed said property, and went to New York, where 
they remained till the cessation of hostilities. During their 
absence one S. N. Freeman obtained possession of the prop- 
erty under an alleged sale by the United States Tax Com- 
missioners, or some other way, and they could not obtain posses- 
sion, although they redeemed the same in accordance with the 
acts of Congress. That John Fraser offered to act as their 
agent in obtaining possession, and impressed them with the idea, 
and made them believe, that he had influence with Freeman suf- 
ficient to accomplish a satisfactory arrangement, by which they 
would recover their house and premises; and complainants 
accepted his services, and trusted and confided in him. Never- 
theless he kept postponing and deceiving their hopes, pretending 
he was endeavoring to effect the desired object, until at last, 
being so often disappointed and deceived, and defendant offer- 
ing to buy the lot, they concluded to sell to him on condition 
that he would enable them to get a comfortable house in Fer- 
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nandina, and agreed to take $1000 for the premises, defendants 
becoming responsible for any incumbrances; and made and exe- 
cuted said conveyance with that understanding, but which 
$1000 defendants never paid them; in lieu of which, John Fraser 
undertook to turn over to them, without executing any good and 
sufficient title in fee simple to the same, a lot in Fernandina, of 
less size, together with a small quantity of lumber insufficient 
to build a comfortable house; and after complainants, with the 
aid of Fraser, who controlled the work, had attempted to build, 
and had used up and exhausted the building material, and had 
only erected a rough frame without covering, complainants 
abandoned the work, and informed Fraser that he must pay the 
$1000 or return them their property; which, strange to say, he 
had succeeded in obtaining possession of directly after he had 
obtained the deed from complainants, having pretended he could 
not get it for them without great delay ; which, of itself, bore the 
appearance of fraud. And they believe this was the fact, and 
that the whole thing was worked in the way it was to defraud 
complainants of their property and get it for nothing, or much 
less than its real valug. And complainants have thrown back 
the small lot and incomplete framework on the hands of Fra- 
ser, which he refuses to accept, although he has made no title to 
complainants ; and defendants refuse to pay them for their prop- 
erty or return it to them, or do anything in the premises. And 
as defendants are proposing and endeavoring to sell and dispose 
of said lot 7, in block 46, complainants pray an injunction, &c., 
and a decree that defendants bring into court and deliver up 
the deed executed by them, to be cancelled, and that the title 
and right of possession is in complainants, and that the sheriff 
eject the defendants and put complainants in possession ; and for 
other and further relief, &e. 

The answer of defendants admits that complainants did exe- 
cute the deed of lot 7 as alleged, but denies that it was done 
under all the circumstances stated. That Fraser was not the 
agent of complainants; did not offer his services, but merely 
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stated to complainants that he would use his influence with 
Freeman to induce him to give up the property; did his best to 
accomplish the purpose ; did not agree to get them a comfortable 
house; complainants placed the value upon their property, viz. : 
$1000, together with $140 and interest due to J, Finnegan, by 
mortgage thereon, and subject to existing incumbrances, viz. : 
possession by Freeman under a tax sale, and occupation by 
some negroes, for which defendants became responsible. De- 
fendants deny the allegations as to non-payment of the consid- 
eration, and allege that full consideration has been paid ; allege 
that they assigned their right, title, and interest in a lease for 
ninety-nine years from the Trustees of the Florida Railroad to 
Sophia Fraser, of lot 10, square 29, with improvements valued by 
both parties at $600, which was taken and received by complain- 
ants as part of the consideration of the deed, which assignment 
of lease was written by Harkness; and complainants seemed 
well satisfied with the premises, and took possession and com- 
menced building thereon, and have offered it for sale. Also 
defendants delivered complainants a lot of lumber valued at 
$220, which was received by complainants as part of the consid- 
eration ; performed labor as carpenter in construction of a house 
amounting to $40, and Harkness was indebted to defendant, 
Fraser, in the sum of $120 for premises rented to him before the 
war. That after the purchase Fraser took measures to redeem 
the premises from the tax sale by paying Freeman $200, and 
bought off the persons who were in possession. Has paid Fin- 
negan $140 principal and $71 interest, and the mortgage has 
been cancelled. Have fairly and equitably complied with the 
agreement, and are ready to perform anything inadvertently 
omitted. Deny all fraud, covin, &e. 

Complainants filed a general replication. 

The cause was heard before the judge of the Fourth Circuit, 
on the second day of January, 1869, upon the bill, answer and 
proofs, whereupon the judge rendered a decree dismissing the 
bill with costs, from which decree the complainant appealed. 
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The petition of appeal prays a reversal of the decree upon 
several grounds, which will be treated in the order in which 
they are alleged, in connection with the proofs. 

1. That an agency was proven in John Fraser in the premises, 
which involved confidence from said complainants in him, and 
of which he took advantage, which vitiated the sale and ren- 
dered it null and void ; and 

2.“ That fraud is apparent in the whole transaction on the 
part of John Fraser.” 

Agency is founded upon a contract, express or implied, by 
which one of the parties confides to the other the managément 
of some business, to be transacted in his name, or on his account, 
and by which the other assumes to do the business and to 
render an account of it; and may be created by writing or 
verbally. 2 Kent Com., 612. 

The complainants allege in their bill that John Fraser offered 
to act as their agent to obtain possession of their premises; 
made them believe he had influence with Freeman, and could 
accomplish a satisfactory arrangement in the recovery of their 
premises ; and that they accepted his services and trusted and 
confided in- him. No particular instructions were. given him, 
and he, it is inferred, undertook, voluntarily, to assist them. 
The complainant, James Harkness, testifies that after he had 
redeemed his property from the tax sale, Fraser wanted to hire 
the property in question; that he consented to rent it to him if 
he could find out the agent of the tax purchaser; and that “ Fra- 
ser suggested the necessity of having an agent there to obtain 
possession, and I appointed him ;” gave him no written power, 
but regarded him as his agent and friend. After several months 
he wrote to Fraser to find out the agent and get possession. 
Mrs. Fraser, in behalf of her husband, wrote Harkness that Fra- 
ser had not obtained possession, but that he had found “that S, 
N. Freeman was the agent, but that he declined to give up 
possession unless the purchase money was refunded.” This letter 
was “so unsatisfactory” that Harkness “remained in Savannah 
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some months .after its receipt.” Afterwards Harkness came to 
Fernandina to dispose of the property or get possession, and 
went to Fraser’s house, and he and Fraser went, at Harkness’ 
suggestion, to see Freeman, and told him that Harkness was the 
original owner, and offered to rent the house; but Freeman re- 
fused to rent it to Harkness, though he had offered to rent it to 

Fraser. , 

John Fraser, in the answer, denies that he was an agent for 
Harkness, or that he offered his services, byt says he merely 
stated to him that he would use his influence with Freeman to 
induce him to release the property, and did his best to accom- 
plish this purpose; and in his testimony says that he was uot 
his agent, but acted simply as his friend. This is all the case 
shows in reference to an “ agency.” 

It is conceived that an agency, considered in its ordinary or 
commercial sense, is not established; but there evidently was a 
confidential relation existing between the parties, involving trust 
and good faith, and in cases of this character, if one party takes 
advantage of the confidential relation to impose upon another, 
and by imposition, deception, or undue influence, does an 
injury to the other, a court of equity will lend its aid to remedy 
the wrong done. See Dunlap’s Paley on Agency, 11; and Hu- 
genin vs. Basely, 14 Ves., jr., 299, The evidence of the abuse 
of this confidential relation, as alleged by complainants, is, that 
the defendant, Fraser, having undertaken to act in behalf of 
the complainants, neglected to bring about a satisfactory ar- 
rangement, failed to obtain possession of the property for the 
complainants, negotiated for the renting of the property from 
Freeman in his own behalf, purchased the property from the 
complainants, and soon afterwards obtained the possession, and 
has ever since occupied it. We fail to see any substantial 
evidence of fraud or imposition in these circumstances. The 
inference that Fraser, while pretending to act for his friend, was 
in reality taking advantage of his confidential relation, soothing 
him with fair promises and at the same time managing “to pre- 
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vent the complainants consummating their wishes,” and to 


obtain the property for himself, is not substantiated in the facts. 
It is true that Freeman refused to rent the property to Hark- 
ness; but there is nothing to show that Fraser was in any way 
responsible for this. Freeman, knowing that Harkness was once 
the owner, and perhaps having no great confidence in his tax 
title, and not wishing to place an antagonist in possession of the 
property in dispute, would very naturally refuse to rent it to 
him. It appears, also, that Freeman had offered to give up the 
property “on ,the purchase money being refunded,” and that 
this was declined by Harkness. It does not appear how much 
this was, but it does appear, by the answer and the testimony, 
that when Fraser purchased the property, he paid Freeman two 
hundred dollars, and twenty-five dollars “to drop the appeal” 
which had been taken from the action of the Tax Commissioners. 
And this purchase by Fraser was made after the “ confidential ” 
relation between the parties had ceased, and after Finnegan 
had commenced proceedings to foreclose his mortgage. And 
besides, after Fraser had purchased and gone into possession of 
the property, Harkness says he had employed Fraser to sell 
another house for him, and because he did not do so, was one 
reason why he did not complete the building on the lot pur- 
chased of Fraser. 

All the facts which tended to excite the suspicion of fraud on 
the part of Harkness, culminated with the taking possession by 
Fraser of the house, a few days after its purchase from Free- 
man; and yet Harkness does not seem to have been aware of, 
or suspected, any fraud or unfairness, for several months after- 
wards. If any circumstance occurred subsequently to arouse 
any such suspicion, the evidence of it has not been placed in the 
record. 

The complainants allege that Fraser “kept postponing and 
deceiving their hopes, pretending he was endeavoring to effect 
the desired object, until at last, being so often disappointed and 
deceived, and defendant offering to buy the lot, they concluded 
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to sell to him, on onlin that he would enable them to get a 
comfortable house, and agreed to take $1000 for the premises, 
defendants becoming responsible for any incumbrances, and 
made and executed said conveyance with that understanding,” 
&c. Now if it is true that they then discovered that they 
had been deceived and betrayed by Fraser, it is very strange 
that they should have had any further transactions with him, 
or given him an opportunity t to consummate the very purposes 
the deception. 

“ht is not discovered that the fraud was very detrimental to 
Harkness, for the Rev. Mr. Baker testifies that Harkness agreed 
to sell him the property for two hundred dollars; and yet Fraser, 
soon after, bargained with him for it at one thousand dollars. 

3. The third ground upon which the decree is sought to be 
reversed is, that “the supposed or attempted bargain and sale 
was nudum pactum, no adequate consideration having passed 





from John Fraser and wife to complainants.” 

The appellants cite the case of the Southern Life Insurance 
Company vs. Cole, 4th Fla. Reports, in support of this position. 
That case was éntirely unlike the present. There the plaintiff 
undertook to foreclose a mortgage given by Cole, and the court 
found that there had never been a delivery of the mortgage, 


3 and that there had been no consideration of benefit or advan- 
: tage to the mortgagor, or detriment to the grantee, and declared 
' the bond and mortgage nuda pacta. 

/ The bill charges that the complainants agreed to take $1000, 
4 


in addition to the payment of the incumbrances (something over 
$200), and made and executed their deed of conveyance, “ but 
which $1000 the defendants never paid them, in lieu of which 
Fraser undertook to turn over to them, without executing any 
good and sufticient title in fee simple to the same, a lot in Fer- 
nandina of less size, together with a small quantity of lumber,” 
and that after complainants had attempted to build, and used 
up the building material, leaving the house unfinished, “ they 
abandoned the work, and informed Fraser that he must pay the 
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$1000, or return them their property.” And that complainants 
“have thrown back the small lot and incomplete framework 
upon the hands of Fraser, which he refuses to accept,” and re- 
fuses to return their property or pay them for it, &c. 

The answer denies the allegation of non-payment of the con- 
sideration, and says that full consideration has been paid ; that 
the defendants assigned their right, title and interest, in a lease 
for 99 years, of lot 10, square -29, with improvements thereon, 
valued by both parties at $600, which was taken by complain- 
ants as part consideration for said lot 7, which assignment was 
written by Harkness; that complainants took possession of lot 
10 and commenced building on it (and had offered it for sale) ; 
that Fraser delivered lumber of the value of $220, also as part 
consideration; that he did carpenter work amounting to $40, 
‘and that Harkness was otherwise indebted to him in the sum 
of $120; that defendant paid Freeman $200, to get possession 
of the house, and “bought off” the persons in possession ; 
that he has paid Finnegan $211, principal and interest, of the 
mortgage thereon. 

The lease, in evidence, is dated 20th February, 1858, executed 
by the Trustees of the Florida R. R. Co., to Sophia Fraser, for 
the term of ninety-nine years, at an annual rent of sixteen dollars, 
payable annually, and provides that the lessee will be entitled to 
a title from the R. R. Co., at any time, on payment of two hun- 
dred dollars and all arrears of rent, taxes, &c. An assignment 
is indorsed, signed by John Fraser and Sophia Fraser to 
(erased.) 

The testimony discloses a sale and conveyance by the com- 
plainants, to the defendants, of their lot, for the consideration 
of one thousand dollars and the payment of certain incum- 
brances ; the possession at the time being in other parties, who 
made some sort of claim thereto, and whom the complainants 
found it difficult to dispossess, and they were unwilling to pay 
the amount required to obtain possession. The complainant 
James Harkness drew up the deed, and the complainants execu- 
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ted and delivered it. The complainant H. also drew up an as- 
signment of the lease on the back thereof, arranged for the pay- 
ment of the rent in arrear to the railroad company, and of 
course knew what the lease contained. The name of Harkness 
in the body of the assignment was struck out by himself, for 
fear of subjecting the property to the payment of his debts, and 
he deposits the lease in the hands of Mrs. Fraser to hold until 
he should determine what name to insert instead of his own. 
The assignment was not acknowledged before an officer by 
Mrs. F., because it has not been thus filled up and completed. 
There has been no refusal to acknowledge and deliver it when 
required. It has not been demanded. The value of the lease- 
hold was agreed upon at $600. Lumber selected by Harkness 
has been delivered to him to the amount, or near the amount, 
contracted for. He took possession of the leased lot, occupied 
the house upon it eight months ; commenced building ; employ- 
ed Fraser to work upon it; sold off some of the lumber; refused 
to receive more lumber; and undertook to repudiate the whole 
arrangement, on the ground, as he alleged, at one time, that he 
could not complete the building for want of means on account 
of failing to sell one of his houses; and at another time, because 
he believed he was being cheated in the lumber; having also 
received defendant’s money to pay the rent due the railroad 
company ; and after having refused to receive any more lumber, 
Fraser offered to settle up in money the balance due, but which 
Harkness says was never done; and there has been no effort at a 
negotiation toward effecting an amicable settlement. All this 
appears from the showing of Harkness himself. 

On the other hand, Fraser gave possession of the leased lot 
and house, which Harkness occupied from May to January, paid 
up Harkness’ mortgage to Finnegan of $211, let complainants 
have about $200 worth of lumber, paid Freeman $200 and up- 
wards to get possession of the house purchased, and so far as 
can be discovered, has done and is willing to do all that can be 


rightfully demanded of him in the premises. The precise state 
34 
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of the accounts between the parties does not appear, there be- 
ing no master’s report to that end in the record ; and there is 
no prayer in the bill contemplating an accounting or a decree 
thereon. 

4. The fourth ground of reversal is, “that Sophia Fraser 
never acknowledged her act in signing, sealing, and delivering 
the lease referred to in said bill of complaint, to the complain- 
ants, as required by the statutes made and provided for the 
conveyance of the separate property of married women; and 
otherwise John Fraser and wife did not execute a valid and - 
legal title-deed in said lease lot to complainants or either of 
them.” 

This ground is, in the main, disposed of above. Thé reasons 
why the defendants have not completed the transfer of the lease 
are fully explained by the testimony of the complainant, Hark- 
ness, and there has been no refusal to complete such transfer. 
There is no allegation in the bill of complaint that the defend- 
ants agreed to make a perfect title to the leased lot. On the 
contrary, the testimony shows rather conclusively that the com- 
plainants bargained for the lease itself, and the estate it carries. 
They do not pretend to have been deceived or seduced into 
taking a lease when a deed was called for, and the testimony 
indicates that they are persons of fair intelligence. The bill, so 
far as it relates to this leased lot, simply alleges that the defend- 
ants agreed to give $1000 for complainants’ lot, “but which 
defendants never paid them; in lieu of which John Fraser un- 
dertook to turn over to them, without executing any good and 
sufficient title in fee simple,” a lot and a quantity of lumber, 
&c. There is no proof that there was any fraud in the matter, 
and the whole case referring to the lease is contained in the tes- 
timony. The bill does not mention the lease. Neither is there 
any charge in the bill that the property sold by defendants was 
the separate property of Mrs. Fraser. 

5. The fifth ground is that “Margaret M. Harkness, being 3 
Jemme covert, andthe property in controversy having been her 
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separate property, as appears by the acknowledgment to the 
deed, is under the peculiar protection of the chancery court, 
against all over-reaching imposition and fraud, by whomsoever 
practiced. Besides which, her acknowledgment of her act in 
signing the original deed is irregular, which renders the whole 
act null and void; as the statute is to be strictly construed and 
puysued permitting conveyance of separate property of married 
women, and prescribing and directing the manner of conveying 
the same, as it is in derogation of the common law.” 

There is no allegation in the bill that the property sold by 
the complainants was the separate property of Mrs. Harkness, 
nor is there any competent proof of that fact. The mention of 
it in her acknowledgment does not put the question before the 
court for its consideration, nor is this recital of it very good 
evidence of the fact. 

The bill alleges that the deed was executed by the complain- 
ants. The deed introduced in evidence in the case has appended 
to it what purports to be an acknowledgment, signed by Mrs. 
Harkness, and it recites that the acknowledgment is made before 
one Johnston, a justice of the peace, and that he attests the 
sane; but instead of this, Justice Johnston’s signature is not 
affixed, and it is signed “ H. Timanus, justice of the peace.” If 
in fact she did sign and acknowledge in presence of Timanus, as 
a justice, the recital in the body of the paper that it is made be- 
fore another justice, may present a question to be determined in 
some other form of proceeding. It is not in the issue in this 
case. It is somewhat anomalous, that a party should come into 
a court of equity and demand that his deed be set aside 
because of his own blunder, or his imperfect execution of the 
instrument. If it be true that the property was her separate 
estate, and that she has not executed a conveyance of it in such 
manner as to convey the title, her remedy, if she has any, is by 
some other proceeding. 

These suggestions are made only because the matter wus dwelt 
upon in the argument with some earnestness, before this court. 
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There is in the record the testimony of John Hedges, to the 
effect that he had purchased the leased lot at a city tax sale, 
and had taken a deed therefor in behalf of the railroad company, 
which was the owner of the land in fee. It is unnecessary, in 
this case, to determine what interest, if any, can be acquired by 
the owner of land purchasing it and taking a deed for the 
non-payment of taxes. But as the matter of this tax sale was 
urged in the argument, as aiding the supposed evidence of fraud, 
it may be replied that there was nothing in the case to show 
whether the taxes had been levied upon the property before or 
after the transaction between these parties. 

The bill prays that the defendants may be decreed to bring 
into court and deliver up the deed executed by the complainants 
to be cancelled; that the title and the right of possession may 
be decreed in the complainants, and that the sheriff eject the 
defendants, and put the complainants in possession, and for fur- 
ther relief, &c. We cannot find that the complainants are entitled 
to the decree here prayed. 

The decree of the Circuit Court must be affirmed, with costs, 








Grorce J. ALDEN AnD Sevitia ALDEN, HIS WIFE, APPELLANTS, 
vs. Joun Pinney, APPELLEE. 


1. The plat of a town referred to in a deed as containing a description 
of the boundaries of a lot fixes these boundaries as satisfactorily as natural 
objects, and if in a deed referring to a plat as containing the general con- 
formation of the lot granted, its locality is given by well-defined lines, and 
the width of the lot is given by measurement, one of the calls is in such 
language as it may indicate either aspect or a natural boundary, this 


doubtful call must be given that signification which is most consistent with 


the evidence in the case. 

2. All obstructions to the navigation of a bay or harbor, not authorized 
by the Legislature, are public nuisances, but all structures built upon sub- 
merged soil between the line of high tides of a navigable bay and its chan- 
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nel are not ipso facto nuisances ; whether they are nuisances is a question 
of fact to be determined in each case. 

3. An obstruction to navigation, which is a public nuisance, being the 
subject of a proceeding at the instance and in behalf of the State, by which 
it may be abated, and the person guilty of its erection punished, an indi- 
vidual cannot maintain an action, either at law or in equity, to have it 
abated, or to prevent the creation of other like nuisances, unless he sustains 
damage beyond and in addition to that which falls alike upon the public, 
and he must seek relief in a court of law or equity, as the nature of his 
special injuries and the remedies for them should determine to be appro. 


riate. 

2 4. Where the erection of a structure upon a public road or street, in a 

city, is threatened, the structure being a public nuisance which works spec- 

ial damage to a neighboring proprietor in the enjoyment of his property in 

the vicinity, as well as to the value of it, a court of equity will grant an in- 

junction to restrain its erection, but if the structure is some distance from 

the true line of the road or street, and does not interfere with the use to 

which the road is dedicated, it will got, on this ground, restrain its erec-_ 
tion. 


Appeal from Escambia Circuit Court. 
A full statement of the facts and pleadings is contained in the 
opinion of the court. 


C. C. Yonge, for Appellants. 


Bill to compel defendants to remove an ice house from a wa- 
ter-lot fronting a lot in city of Pensacola claimed by complain- 
ant, and to enjoin them from erecting other buildings on said 
front, &e. 

Defendants deny the title of the complainant, allege title in 
themselves, deny that the structure is a nuisance, and demur for 
‘want of jurisdiction, there being adequate remedy at law. 


Argument : 


Ist. That the demurrer was not disposed of in the circuit 
‘court, and case should be remanded. Taylor vs. Baker, 1 Fla., 
245; McKinnon vs. McCullom, 6 Fla., 376; Pearce & Son vs, 
Jordan, 9 Fla., 529. 
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2d. The circuit court should have sustained the demurrer. 

1. Because if, under the Riparian act of 1858, complainant 
be the owner of the batture in front of lot E, then his remedy 
was at law by action of ejectment, trespass, or other appropriate 
action. 

Either the want of an equitable title or the absence of a legal 
title is sufficient reason for denying equitable relief. McAffee 
vs. Lynch, 26 Miss., 267. 

That full compensation can be had at law is the great rule for 
withholding the strong arm of the Chancellor. Pusey vs. 
Wright, 31 Penn., Hilliard on Injunctions, §23, and note <A. 

° Injunction will not be granted where adequate remedy at 
law, at least till the right to redress be established at law. Ar- 
nold vs. Kelper, 24 Mis., 273. The general rule is that action 
should be brought to establish right before injunction is asked. 
U.S. vs. Parrot, 1 McAllister, C. C. Rep., 271. If title of com- 
plainant be denied, must show former recovery or long posses- 
sion. Hilliard, §33. 

Legal right must be asserted by legal means, and equity will 
not lend its aid where justice does not imperiously demand it. 
Hilliard, §36; Bosly vs. McKim, 7 Har. & L, 468; Irwin vs. 
Dixon, 9 Howard, 8. C.; Mohawk vs. Utica, 9 Paige, 554. 

Equity interposes to restrain irreparable mischief, suppress 
interminable litigation, or prevent multiplicity of suits, and in 
these cases will ordinarily require that right be first established 
at law. Bean vs. Coleman, 44 N. H., 539; Hilliard, 270, 271. 

Must be case of strong or imperious necessity, or right must 
have been previously established. 271. } 

Where matter complained of may or may not be a nuisance, it 
must be first ascertained by a jury. Kirkham vs. Handy, 11 
Humphreys, 406; 1 Grant, 412. Equity will not interpose, 
when damages will compensate. Gray vs. Ohio, 1 Grant, 412. a 

* Nor if evidence is conflicting, and injury doubtful or contin- 
gent. Loughlin vs. President, 6 Indiana, 223; Butler vs. Rog- 
ers, 1 Stock, 487. 
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All this doctrine especially applicable when nuisance is to 
land. Coe vs. Lake Co., 37 N. H., 254. 

Amount of damage, sometimes material, to consider. H., 272. 
As to public nuisance, see H., 273, §3. 

Not public, because a nuisance to several persons. H., 275, §8. 

Test as to equity jurisdiction in Pennsylvania case, is loss of 
health and sleep, the enjoyment of quiet and repose, and the 
comforts of home, which cannot be compensated in damages. 
HL, 269, 270. ; 

No individual can prosecute for public nuisance in, his own 
name (by injunction), unless such nuisance be irreparably inju- 
rious to himself. Spooner vs. McConnell, 1 McLean, 358, 359 ; 
18 Ves., 215; 6 John, ch. 439; Atty. Genl. vs. Nichol, 16 Ves. 

Equity will take jurisdiction of nuisance at instance of private 
party only when he isin imminent danger of suffering special in- 
jury, for which the law would afford no adequate remedy. City 
of Georgetown vs. Alexandria, 12 Pet., 98. 

Though nuisance public, if extreme probability of irreparable 
injury to property of plaintiff, with danger to its actual exist- 
ence, injunction will be granted. Crowder vs. Tinkler, 19 Ves., 
616. Public nuisance to obstruct highway, but can every one 
having right to travel ask injunction? 1 McLean, 359, 360. 

The person obstructing would be liable to public prosecution. 
1 McLean, 360. 

Not enough that plaintiff says he is injured. He must show 
how he is injured. 1 McLean, 360. 

To be deprived of “ free circulation of air and an unobstructed 
view,” is too fanciful and is not of appreciable value. Its value 
would depend upon the constitutional temperament and disposi- 
tion of the individual owner of an adjacent lot. Some persons 
would prefer to be relieved of the glare caused by a large expo- 
sure of water, and some protection from the wind might be 
agreeable to some constitutions, especially if subject to chills, 
The damage, if any, is too slight. De minimis non curat lex. 
The principle is, that in case of a public nuisance where suit 
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brought by private person, he must aver and prove special in- 
jury and damage. 12 Peters, 98. 

If the water front is a common, then the question whether the 
obstruction below high-water mark is a nuisance is a questio 
Jacti, and not a questio juris, and must be determined by a jury. 
Angel on Tide Waters, 145, also 200. 

If the locus in quo is the property of the plaintiff, as he 
asserts, then his remedy is by appropriate action at law to oust 
the intruder. 

If it belongs to the public, then the right of occupancy be- 
longs to the first occupant, and this right is called the jus 
preventionis, The only question then is, does this occupancy 
injure the public? Angel, 168, 169, 170. 

Whether it is an injury, is to be determined by a jury upon 
evidence. Angel, 162. 

That the Riparian act of 1856 provides that a remedy “ by 
bill in chancery or at law,” does not show that the ap- 
propriate remedy in this case isin chancery. Complainant could 
as consistently argue that because the doors of both courts were 
opened, that he could avail himselt of an action at law, where 
chancery furnished the appropriate remedy. 

3d, But should it be held that a riparian proprietor has a 
standing in equity, for the relief prayed in this bill, then I insist 
that the proofs do not show that the complainant is a riparian 
proprietor. 

Ist. It is insisted by complainant that a common or street 
cannot be the subject of a grant. If it should appear, then, that 
a street or common intervened between lot E, and high-water 
mark, then, according to this doctrine, the city could not have 
conveyed title to Gonzalez, under whom complainant claims to 
the fee to the street or common, or to the site of the ice house, 
whether any street intervened or not. 

2d. But the city did not undertake to convey the land to the 
bay, but only such parcel of land as was included within definite 
metes and bounds, extending 58 feet 8 inches from Ricova street, 
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and 90 feet on the bay. The language is not 58 feet 8 inches to 
the bay, but 58 feet 8 inches from Ricova street, and when the 
deed comes to describe the east and west line of the lot, it says, 
“90 feet on the bay.” That is, fronting the bay, or with a bay 
exposure, &c. Pensacola is said to be on the bay of Pensacola, 
and Jacksonville on the St. Johns river, and yet many lots in 
each city are a great distance from the water, as is said of Na- 
ples in a case in 6 Martin, Rep. The words, then, “90 feet on 
the bay,” are not descriptive of boundary, but of aspect. 

3d. Though a natural boundary will control course and dis- 
tance, yet a boundary by a natural object that is inconsistent 
with the other calls of the deed, will be controlled by the other 
calls that are inconsistent therewith. See Barklay vs. Howell, 
6 Peters. 

4th. Again: The extent of lot E being towards the bay, 58 
feet 8 inches from Ricova street, and Ricova street having, as is _ 
shown by the map in evidence, a straight boundary on the north, 
must also have a straight boundary on the south, which cannot 
be if the water line be the boundary, 

5th. The language in the deed of the city to Gonzalez is, 
“ according to the allotment of the Cabildo and the new plan of 
the city.” A copy of the map containing this allotment and 
plan is in evidence, and shows the southern boundary of lot E 
to have been, at the time when this allotment was made in 1814, 
quite distant from the water line. The survey made by T. Mo- 
reno, city surveyor, in 1866, shows the southern boundary to be 
about 62 feet.from the water line, which is about the distance it 
was in 1814, when the allotment was made, as is shown by the 
map. 

6th. The complainant relies on a solitary witness to show 
that lot E extended to the bay, Francis Touart; and he evi- 
dently alluded to storm tides. No importance was attached to 
his testimony by the defendants, as is shown by the cross exami- 
nation, and it really, as it stands, amounts to nothing. He 
says: “High tides ran ten or twelve feet from foundation; at 
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some tides water went over the house. Water went over in 
storm.” So, “some tides,” and tides “in storm,” and “high 
tides,” which, in this connection, evidently mean such high tides 
as prevail in storms, go over a large portion of the city of Apa- 
lachicola and of the city of Key West; but it has not been pre- 
tended that lots that reach the water on such occasions are wa- 
ter lots, or such lots as entitle the owners to riparian rights. If 
witness Touart meant anything else, then he is contradicted 
by both the maps in evidence, and by T. Moreno, the city sur- 
veyor. 

4th. Assuming, then, that it is not proved that lot E did 
reach the water, and it is not required that defendant should 
prove that it did not, what rights has the complainant to land 
on the other side of the open space or street left “in the allot- 
ment of the Cabildo and the new plan of the city ?” 

This allotment and plan was made in 1814, from which date, 
at least, this space has been left open as a street or common. 
At the time of the allotment there was no city corporation in 
existence in which the title to lot E, or the dedication or fee of 
the street, could vest. The title was in the crown of Spain, and 
passed to the United States under the treaty of 1819, and by 
act of Congress of 1826 passed to the city of Pensacola, the 
town having, in the mean time, been incorporated, to wit, in 
1862. 

The action of the Spanish authorities in laying off lot E and 
the adjacent streets, and leaving this space open as a street, 
and the non-action of the United States in asserting title thereto, 
and suffering it to be used as other streets, was as effectual a 
dedication as if it had been named asa street. <A street is not 
constituted by being named, or by being called a street. It is 
the use to which it is appropriated that constitutes a street. A 
highway in a town is called a street. Inthe country it is called 
aroad. This open space was as effectually dedicated as was 
the open space in New Orleans, which was called a “ quay,” 
and to which the Supreme Court, in case of U. S. vs. City of 
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Now thee, 10 Peters, say the U. 8. had no claim. The doc- 
trine contended for is, that a city cannot appropriate property 
that is dedicated for a particular use, to any use inconsistent 
with the dedication; and I insist that it is incumbent on the 
complainant to show that the erection of an ice house on the 
batture or soil under the shoal water, 90 feet at least from high- 
water mark, is inconsistent with the right of way in and on the 
open space between lot E and high-water mark, before he can 
ask the interposition of a court of | law or equity. 

The allegation that the city has sold the site of the ice house 
to the defendants, goes for nothing. If the city had no title, 
the sale is a void act. If it had title, then it had the right to 
sell. The only material inquiry is, the use to which the site is 
appropriated. Does the ice house interfere with the highway 
along the beach, the line of which is 90 fect distant? It is ab- 
surd to suppose that it does. But if there is doubt about it, 
then the question should have been referred to a jury to deter- 
mine, and there was no evidence before the court of chancery to 
enable it to determine the issue, if it were competent to deter- 
mine: it. 

The authorities do not establish the proposition, that land 
held subject to a servitude may not be used for other purposes 
than those at first contemplated, but only that the use shall not 
interfere with the servitude to which it was subjected. In the 
case of Barklay vs. Howell, 6 Peters, it was held that the open 
space south of lots on Water street was dedicated as a street, 
and the appropriation by the city of Pittsburg of the margin 
nearest to the river, (there being sufficient space left for a street,) 
for wharves, was not inconsistent with the dedication, and the 
city was permitted to use these wharves as a source of revenue. 
This was certainly not as a highway or street. 

In case of U. 8. vs. City of New Orleans, 10 Peters, court 
held that the erection of a house on the quay, which was held 
under a dedication as a quay, the house not interfering with the 
use of the quay, was not improper. 
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But whether the defendants have acquired any right to erect 
the structure complained of or not, from the city of Pensacola, 
or otherwise, or whether they have acquired title to the site of 
the ice house, it would seem to be very clear that the complain- 
ant has none. It is conceded that the dedication of a street 
does not necessarily divest the owner of the fee, but it does not 
necessarily follow that the purchaser of an adjacent lot acquires 
the fee to the street. He may, if apt words are used to convey 
it. The word appurtenances may, for illustration, convey the 
fee to the street, or other expressions showing the purpose of 
the grantor. It is certainly competent for the purchaser to sell 
an adjacent lot, retaining the fee inthe street. In the deed of 
the city to Gonzalez, we insist the city did not part with the fee 
toany part of the street. See the deed. 

But where the language of a deed does convey the fee to the 
adjacent street to the grantee, then the fee extends only to the 
centre of the street, unless the grant be to property on both 
sides of the street. This subject is fully discussed and decided 
in case of Ogden vs. Banks, 2 Black., S. C. Rep., in which case 
the street called Sand street bordered on the shore of Lake 
Michigan, and was intended to be 66 feet wide, and was of that 
width where there was land enough to admit of it; but oppo- 
site the lot of the plaintiff, owing to the proximity of the lake, 
there was less than 33 feet of land, one-half 66. It was held 
that the purchaser of lot 54, adjacent to Sand street, which ran 
into the lake, took, under the language employed in the deed, 
the easterly half of the fraction of the street that bordered the 
lake, subject to the public use, and the original proprietor re- 
tained the fee in the westerly half which bordered on the lake, 
and was, of course, entitled to the accretion and all riparian 
rights. 2 Black., 68. 

My argument then is: | 

Ist. That the complainant having an adequate remedy at 
law, the court below ought not to have taken jurisdiction of the 
cause. 
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2d. That the court ought to have referred the question of title 
to a jury for determination. 

3d. That the question of nuisance or no nuisance ought to have 
been determined by a jury. 

4th. That if it was competent for a court of chancery to de- 
termine it, there was no evidence before the court to establish 
the fact. 

6th. That the evidence did not show that complainant was 
entitled to riparian rights, because, 

Ist. It did not show that lot E extended to high-water line. 

2d. That apt words of conveyance were not used to convey 
the fee of the street to Gonzalez. 

3d. That if conveyance was sufficient to convey the fee, that 
it would,only extend to the centre of the street or common. 

5th. That the use of the site of the ice house for an ice house 
was not inconsistent with the servitude under which the space 
to which the site of the ice house was appurtenant—to wit, the 
space between lot E and the water—was held. 

Lastly, That if all these grounds should be overruled, that 
the defendant was entitled to have had the judgment of the 
court below upon his demurrer, and the case should be remanded 
for further hearing. 


Campbell and Perry for Appellee. 


On the map of the city of Pensacola, known as the plan of 
the Cabildo, made by Vicente Pintado in 1814, there is a lot 
fronting on the bay designated by the letter E, and referred to 
in a marginal note as a lot reserved for “a market-house and 
store-houses.” In Executive Doc., page 166, lot E is described 
as “grounds reserved for the market-house and public maga- 
zines.” The south line of the lot did not, according to the map, 
extend to the water, and there is between the south line and the 
bay an open space, which extends along the front of the town, 
which space is without designation as a street, road, or quay. The 
report of the Land Commissioners, however, fixes the character 
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of that space, and shows that it indicates only a road along the 
coast without prejudice to the rights of “alluvion and avul- 
sion” in the adjacent proprietors. Executive Doc., 74, 75. 

The width of lot E is not stated on the map of the Cabildo, 
but according to the scale it is over sixty feet. 

By the Act of Congress, April 22d, 1826, Sec. 7, “the lots re- 
served for market and other public uses in the plan of the con- 
stitutional Cabildo, are relinquished and confirmed to the cor- 
poration of Pensacola.” 

On 19th February, 1827, a part of lot E was conveyed by the 
city of Pensacola to Manuel Gonzalez in exchange for another 
lot; and in the resolution of the Board of Aldermen authoriz- 
ing the Mayor to execute the conveyance, as well as in the deed 
itself, the portion intended to be conveyed is described as fol- 
lows: “The easterly part of the new market-lot, where the flag- 
staff formerly stood, and marked by the City Surveyor, ninety 
feet in front on the bay, and fifty-eight feet inches in 
width, agreeably to the allotment of Cabildo, and the new 
plan of the city.” On the same day, 19th February, 1827, the 
following resolution was adopted by the City Council: “ 2e- 
solved, That the City Surveyor be requested to survey, and 
make an accurate plan of the building lots and enclosures as 
they now stand, and also a plan of the original grants on the 
bay front, from the east corner of the market-house to Vel- 
asaca’s corner, in order to enable the City Council to determine 
upon a permanent bay front.” 


Pinney, complainant in the court below, derives title to the . 


above described portion of lot E by mesne conveyances from 
Manuel Gonzalez, who, with those claiming under him, have 
held adverse possession of the lot since 1827, a period of over 
forty years, during which time it has been annually taxed by 
the city to Gonzalez, and those claiming under him. 

Francis Touart proves that ordinary high-tide mark was 
about ten or twelve feet from the warehouse which he assisted 
in building twenty-five years before his examination; and 
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Theodore Moreno, surveyor, proves that the south line of the 
lot, according to the calls of the city’s deed to Gonzalez, would 
be about thirteen feet five inches from the foundation of the 
building. 

On 4th August, 1827, a committee appointed by the Board 
ot Aldermen of the city of Pensacola to inquire into the expe- 
diency of establishing a building line on the bay, reported, with 
the approbation of the Board, “that the English and Spanish 
plans of the town show clearly and distinctly that the space be- 
tween the water-lots and the bay was reserved as common 
property for the use and benefit of the city, and designed for the 
erection of wharves and docks, the establishment of streets, and 
other general uses for the common benefit.” 

All that portion of lot E not embraced in the Gonzalez deed 
was in 1867 leased to Lingan & Co. for a period of ten years, 
ior the purpose of erecting a planing-mill. 

In 1866, a right of property was asserted by the corporation 
to the entire water front, so absolute as to authorize its sale and 
appropriation to any use whatever. At the same time a similar 
claim was asserted by Alexander C, Blount and Peter Knowles 
under a pretended grant, alleged to havé been made by the 
Spanish Government in 1817 to Vicente 8. Pintado, of whose 
heirs they assert themselves to be trustees, but without any evi- 
dence of their right or authority so to act. On 21st February, 
1866, these rival claimants entered into a covenant, in which 
they agree to lay off into lots and sell the entire water front of 
the city from the shore to the channel-of the bay. Lots were 
accordingly laid off and sold, and Sevilla Alden, appellant, pur- 
chased several in front of that portion of lot E owned by Pin- 
ney, and upon said lots erected an ice house, and in their joint 
answer she and her husband assert their right to erect other 
structures, 

The covenant between the city and Blount and Knowles pro- 
vided for a settlement of the question of title as between them 
by an agreed case to be submitted to the Supreme Court of the 
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United States by appeal from the District Court. Subsequently 
a resolution was passed by the City Council requiring the City 
Attorney to institute suit against the claimants under the grant, 
although Pintado has not been in Florida since 1816, and there 
is no evidence of the assertion of title by any person claiming 
under him since 1826, except the self-constituted trustees of his 
heirs, Blount and Knowles. The resolution asserts it was 
passed in accordance with the “ plighted faith” of the city ; 
but when or how that faith was plighted does not appear. 

No original grant to Pintado was produced at the hearing in 
the circuit court. The paper in the record offered at the hear- 
ing as evidence of the grant is a copy of a document found in 
the archives at Pensacola, which purports to be a copy of a 
copy of the original grant, the original copy having been made 
at Havana on 18th October, 1821, by Mauricio Poras Pita, 
notary of war, who was not the custodian of the original, and 
asserts in his certificate that he returned the original grant to 
“the interested party.” The paper in the record is in fact a 
copy of the documents upon which the Land Commissioners 
acted in 1825, andgin reference to which they say: “ They are 
copies from Havana obtained subsequent to 24th January, 1818, 
when we are entitled to the original under the solemn stipula- 
tions of the treaty between Spain and the United States.” Ex- 
ecutive Doc. Report 10, pages 70 to 76. 

That portion of the pretended grant, of which the locus in 
quo is a part, is particularly described in certificate C, and is 
part of the 10,000 arpents of the “ royal domain” referred to 
in the concession. Besides the 10,000 arpents, of which the 
locus in quo is a part, there are a number of city lots embraced 
in the grant. Both the lots and the 10,000 arpents are granted 
“without prejudice to the third,” and again, “ without pre- 
judice to a third who holds a better right;” and with the con- 
dition to build on the one, and cultivate and improve the other 
in the most convenient manner according to the disposition of 
the matter for the peopling of that province.” In reference to 
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the water property the grant says, “in full property and for 
the purpose of constructing wharves and houses for bathing, 
reserving and saving not only the rights of his majesty, but 
also those of the public, at all times, whenever it becomes con- 
venient, and it be designed to construct wharves with whatso- 
ever funds, municipal or common, intending the exclusion only 
with respect to particular individuals.” 

The Land Commissioners in 1825 rejected the grant because 
no- evidence of its authenticity was presented to them except 
copies as above stated ; and because “the character of the claim 
to part of the bay and St. Rosa’s Island is caleulated to create 
the presumption of fraud.” 

The Act of Congress 23d May, 1828, confirms the grant to 
the extent of the quantity contained in one league square, or 
5,760 acres ; but it is expressly provided that what is embraced 
in certificate C, 7. ¢., the water front, shall constitute no part 
of the quantity confirmed ; and the relinquishment of the excess 
over and above the quantity contained in a league square is 
made a condition precedent of the confirmation. 

Neither Pintado, nor any one claiming under him, had, up to 
the time of filing the bill, ever built a bathing-house or wharf 
in front of the town. 


PLEADINGS, 


The bill was filed in the court below by Pinney, the appeliee, 
against the appellants. It alleges that complainant is the 
owner of a part of lot E as above stated ; that according to the 
plan of the city of Pensacola, referred to in the deed from the 
city of Pensacola to Gonzalez, there is no street between the 
lot and bay; that at the time the deed to Gonzalez was exe- 
cuted the bay was the southern boundary of his lot; and he is 
accordingly entitled to all the rights and privileges of a riparian 
owner, amongst which are those of accretion ; free access to the 
harbor from his lot without let or hinderance ; an unobstructed 
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view; and a free circulation of air, as well as all the other 
privileges appertaining to a lot fronting on the bay. It further 
alleges that complainant, and those under whom he claims, had 
for thirty-nine years enjoyed all the privileges incident to the 
ownership of a lot fronting on the bay; that the bay in front of 
his lot had during all that period been free from obstructions 
until respondents Alden and wife erected the structure referred 
to; and that the city could not sell the batture in front of com- 
plainant’s, or authorize.in any manner the violation of his rights 
derived under the deed of the city to Gonzalez. And it prays 
that respondent may be required to remove the structure com- 
plained of, and that they may be enjoined from erecting any 
others in front of complainant’s said lot. 

The answer neither admits nor denies complainant’s title to 
the portion of lot E claimed by him. It alleges upon information 
and belief, that the lot did not extend to the bay, but extended 
only fifty-eight feet and eight inches from Recova street to- 
wards the bay; and alleges that the description of “ said lot 
set forth in the deed from the city to the said Manuel Gonzalez 
is false and incorrect, and not agreeably to the plan of the 
Cabildo, and the new plan of the city.” It admits the erection 
of the structure, mentioned in the bill, in front of complainant’s 
lot, and asserts the right of respondents to erect other struc- 
tures, by virtue of a purchase of lots in front of lot E from the 
city of Pensacola, and the heirs of Pintado, to whom the locus 
in quo was granted by the Spanish Government; and that the 
shallows in front of lot E were free from obstructions until 
the erection of said structure by respondents ; and objects to 
the relief prayed by the bill, because complainant had a com- 
plete remedy at law. 


DECREE. 


The circuit court decreed the relief prayed by the bill; and 
from that decree an appeal was taken to this court. 
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ARGUMENT. 


The appellee asserts five general propositions in support of the 
decree of the circuit court. 

First. The title of appellee to that portion of lot E embraced 
in the calls of the deed of the city to Manuel Gonzalez is 
perfect. 

Second. All the proprietary rights which the city did or 
might have enjoyed as incident to the ownership of that por- 
ion of said lot are vested in the appellee; and he alone is en- 
titled by virtue of such ownership to all the rights and privi- 
leges conferred uyion owners of water-lots by the act of the 
General Assembly for the benefit of commerce. Laws 1856, 
page 25. 

Third. The existence of a quay, street, or road along the 
shore between lot E and the bay, did not authorize the city to 
lay off the batture or shallows of the bay into lots and sell them 
to individuals to be enjoyed as private property. 

Fourth. The appellants cannot justify the wrong of which 
the bill complains under the grant alleged to have been made 
to Vicente 8. Pintado by the Spanish Government. 

Fifth. That either as a riparian proprietor whose individual 
rights have been violated and threatened with further violation ; 
or as a front proprietor peculiarly injured by the infraction of a 
public and common right, appellee was entitled to apply to a 
Court of Equity for the relief for which his bill prays, and 
which the circuit court granted. 

First. The title of appellee to that portion of lot E em- 
braced in the calls of the deed of the city to Manuel Gonzalez is 
perfect. 

Lot E was the property of the King of Spain, for it was set 
apart for his magazines, as well as a retail market, It passed 
under the treaty to the United States; and by them it was re- 
linquished and confirmed to the corporation of Pensacola by 
the Act of Congress of 1826. IV. Stat., 284. 
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Observe the difference in the language employed in the Act 
of Congress in connection with the “ market-lot,” and lots of that 
class, and that used in reference to other lots, such as those for 
school, church, &c. 

That the term “ market-lot ” used in the Act of Congress and 
the city’s deed to Gonzalez, is employed as descriptive of the 
lot, rather than as indicative of any special dedication as a 
market lot, is shown by the marginal note of the map of the 
city, and Executive Doc., page 166, where it is designated as a 
lot for storehouses or magazines as well as a market. 

That the title acquired by the city under the Act of Con- 
gress was in the estimation of her officials strictly proprietary, 
is shown, 

First. By the conveyance to Gonzalez. 

Second. By the lease to Lingan & Co. 

But admitting a dedication of the lot for a market, the legal 
title at least was in the city under the Act of Congress 22d 
May, 1826, and the use in the people, of which the corporation 
was the trustee. The case then presented is that of a trustee 
conveying the legal estate, not only with the acquiescence of 
the cestuis for forty years, but with their express annual assent 
for that period by the annual taxation of the lot. 

This, then, is the case of a grant made with the assent or ac- 
quiescence of every person who had a right to question it. 

Again, if the title of the lot was vested by the Act of 
Congress of 1826, in the corporation, the title is not in the 
United States, nor in the State; and therefore the statute of 
limitations has perfected appellee’s title according to the calls of 
the deed of the city to Gonzalez. 

Rowan’s Ex’rs, vs. Portland, 8 B. Mon., 232; Armstrong vs. 
Dalton, 4 Dev., 566; Commissioners vs. Taylor, 2 Bay, 282; 
Fox vs. Hart, 11 Ohio, 414; Angel on Highway, 311; Cin- 
cinnati vs. First Presbyterian Church, 8 How., 238 ; Camden 
Orphan Asylum vs. Lockhart, 2 McMullen, 84; County of St. 
Charles vs. Powell, 22 Miss., 525; People vs. Clark, 5 Selden, 349 
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Second. All the proprietary rights which the city did or 
might have enjoyed as incident to the ownership of that por- 
tion of said lot are vested in the appellee; and he alone is en- 
titled in virtue of such ownership to all the rights and privi- 
leges conferred upon owners of water lots by the General As- 
sembly for the benefit of commerce. Laws 1856, page 25. 

According to the common law, where land is situated on tide 
waters, the boundary between the rights of the sovereign and 
the subject is ordinary high-water mark. Angel on Tide 
Waters, 66, 71, note. 

Under the civil laws, which prevailed in Florida whilst it was 
a Spanish colony, the limit of a subject’s right was the mark of 
the highest winter wave. Ibid. 

Upon the change of sovereignty that limit was regulated by 
the laws and policy of the new sovereign, and ordinary high 
tide became the limit and the line of separation between the 
proprietary rights of the city in lot E, and the rights of the 
United States as trustee of the embryo State. Pollard vs. 
Hagan, 3 How., 212. , 

The deed from the city to Gonzalez calls for “ ninety feet in 
front on the bay ;” and, in that call, is necessarily embraced all 
the property the city owned south of the north line of lot E for 
a width of ninety feet. 

But it is argued that the call for “ ninety feet in front on the 
bay ” indicates aspect, rather than boundary. Between these 
constructions the one most favorable to the grantee must be 
‘ adopted. Broome’s Max., 129; Stewart vs. Preston, Ist Fla., 
10. 

But it is insisted in the answer that the calls of the deed are 
false and utterly inconsistent with the limits of lot E as defined 
on the map of the city. This is a fatal admission; and proves, 
as appellee insists, that the city’s deed to Gonzalez was intended 
to fix anew south boundary to the lot conveyed, to wit: the 
bay, whether ordinary high-tide mark should be found north or 
south of the south line according to the plan of the Cabildo. The 
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“allotment of Cabildo” was in other respects to be observed, 
and in order to ascertain the east and north lines of the lot, ref. 
erence must be had to that allotment. The west line would be 
drawn from the extreme western limit of the bay line to the 
north line according to the “allotment of Cabildo” and the 
“new plan of the city.” 

That the bay and the north line of lot E cannot, according 
to the “allotment of Cabildo,” be connected by a line of fifty- 
eight feet and inches is of no significance, for distance al- 
ways yields to boundary, whether natural or artificial. _ Dog- 
gett vs. Willis, 6 Fla. 482; Newsom vs. Pryor’s Lessee, 7 
Wheat., 7; Cleveland vs. Smith, 2 Story’s R., 278; McPhau! 
vs. Gilchrist, 7 Ire., 169; Gilchrist vs. McLoughlin, 7 Ire., 310. 

But a slight examination of the testimony will reconcile the 
apparent contradiction between the plan of the city and the 
calls of the deed. 

The plan indicates the line of the bay in 1814. The deed on 
tlie other hand speaks with equal authority of that line in 1827 
In 1814 (date of map) lot E was many feet from the bay line. 
In 1827, owing to the abrasion of the shore, it was washed and the 
south line covered by the bay. Jones vs. Johnson, 18 How., 150 

That the map was not regarded as a sure guide in fixing the 
front lines of the water lots in 1827 is proved by the resolution 
of the City Council of 19th February of that year, and the em 
ployment of a surveyor to fix the south line of lot E. 

But we are not left to conjecture on this point. According to 
the scale of the map, lot E is over sixty feet in width, and yet in 
1827 the City Surveyor, starting from the north line, reached the 
bay by running fifty-eight feet inches. 

Again, Touart proves that twenty-five years before his ex 
amination high-tide mark was ten or twelve feet from the ware- 
house which he worked upon; and Theodore Moreno, surveyor, 
proves that the south line of the lot, according to the calls of 
the city’s deed to Gonzalez, was thirteen feet five inches from 
the foundation of the house referred to by Touart. 
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That the water line in front of lot E was found in 1866 to be 
distant 50 feet from the south line of the lot, according to the city 
map, only proves that the shifting sands of the sea have been 
accumulating since 1827 in front of the lot—a fact not at all 
irreconcilable with the abrasion which occurred between 1814 
and 1827; for both accretion and attrition are largely influenced 
by artificial and temporary causes, such even as wharves and 
rafts. 

It follows, therefore, that Gonzalez and those claiming under 
him gequired as against the city and its assigns a title to all 
the space between the north line of lot E and the bay, which 
was the utmost limit of the proprietary rights of the city. 

To Gonzalez and his assigns the right of accretion inured, 
and as the bay receded, as it has done, his south line advanced 
with the receding ‘tide. Angel on Tide Waters, 249, 250, 251. 

Ordinary high-tide mark separated their property from that 
of the United States as trustee of the embryo State; and hence 
there could be no intervening space to which the city could 
assert title. : 

The city’s deed to Gonzalez refers to no street on the south 
of lot E; and the resolution of the City Council of 19th Febru- 
ary, 1827, shows that a permanent water front was considered a 
subject for future regulation. The report of the committee of 
the Board of Aldermen on 4th August, 1827, could not affect 
Gonzalez’s rights acquired on the 19th February, 1827. 

The open space between the bay and the lots was only in- 
tended to define the road along the coast, such a road as is re- 
ferred to in Hagan vs. Campbell, 8 Porter, 9, and which is per- 
fectly consistent with the right of alluvion in the proprietors of 
the lots over which it passes. 

The city map is silent in regard to the real character of that 
open space; nor is it designated in any document anterior to 
the deed to Gonzalez as a street or quay; and yet the presump- 
tion that it was such, in the absence of opposing testimony, 
might arise. Such was the presumption in connection with 
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other evidence upon which the courts acted in Barclay vs. 
Howell’s Lessee, 6 Peters, 500;° Rowan’s Ex’rs. vs. Town of 
Portland, 8 B. Mon., 240. But the Report of the Land Com. 
missioners, Executive Doc., page 75, fixes the character of the 
space. They say it is “a free passage along the coast without 
prejudice to the rights of alluvion and avulsion. The adjacent 
proprietors were entitled to the batture as an accessory which 
passed with the principal.” 

The covenant between the city and Knowles and Blount ; the 
map laying off the water front into lots; the deed under which 
appellants claim ; and the structuré erected by them with the 
sanction of the city, estops the city from setting up a dedication 
of the open space as a street or quay, and also the appellants 
who claim under it. Barclay vs. Howell’s Lessee, 6 Peters, 508. 
They cannot rely on a dedication to sustain a deed totally in- 
consistent with such dedication. 

It was insisted by the appellants, in the court below, that the 
Act of the General Assembly “for the benefit of commerce” 
does not apply to lot E, because the 2d Section limits the privi- 
leges bestowed by the 1st to owners of land extending to low- 
water mark. 

But that construction would make the act inoperative on the 
tide waters of the State, where commerce would be mainly 
benefited ; for no riparian owner’s boundary extends below 
ordinary high tide, whilst those on rivers extend to low-water 
mark. 

The 2d Section has reference only to swamp lands, and was 
intended to guard against the rights of the State. 

One part of a statute must be so construed by another that 
the whole may, if possible, stand. 1 Blk. Com., 62. 

A saving totally repugnant to the body of the act is void. 
Thid. 

A mere false description does not make an instrument inoper- 
ative. Broome Max., 136. 

These rules of construction carry out the intention of the leg- 
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islature, and give full force ‘and effect to all the provisions of 
the act. 

Third. The existence of a quay, street, or road along the 
shore between lot E and the bay, did not authorize the city to 
lay off the batture or shallows of the bay into lots and sell them 
to individuals to be enjoyed as private property. 

On 4th August, 1827, the Common Council declared that 
“the space between the lots and the bay was reserved as com- 
mon property for the use and benefit of the city, and designed 
for the erection of wharves and docks, the establishment of 
streets, and other general usas for the common benefit.” 

“If the dedication of this ground to public use be established 
by the principles of the common law, it is of the utmost im- 
portance that the accumulations of the vacant space by alluvial 
formations should partake of the same character, and be sub- 


ject to the same use as the soil to which it becomes united.” 


New Orleans vs. United States, 10 Pet., 299; Geiger vs. Filor, 
8 Fla., 325; Barclay vs. Howell’s Lessee, 6 Peters, 498. 

Fourth. The appellants cannot justify the wrong of which the 
bill complains, under the grant alleged to have been made to 
Vicente 8. Pintado by the Spanish Government. 

First. There is no evidence before the court of the existence 
of such a grant. 

The paper in the record purports to be a copy of a copy of a 
copy made on 18th of October, 1821, in Havana by an officer, 
who states he returned the original to the interested party, thus 
showing he was not its custodian. 

In United States vs. Percheman, 7 Peters, 85, the court says: 
“A copy given by a public officer whose duty it is to keep the 
original ought to be received in evidence.” All the subse- 
quent cases in which copies of Spanish grants were received 
in evidence, the copies were made by the custodian of the ori- 
ginal. United States vs. Despline, 12 Peters, 654; United 
States vs. Wiggins, 14 Peters, 334; United States vs. Rodman, 
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United States vs. Acosta, 1 How., 24. 

But here we are offered a copy made by an officer who was 
not entitled to the custody of the original according to his own 
showing. 

And again, he could not be entitled to such custody under the 
2d Article of the treaty between the United States and Spain. 

Second. The batture or shallow in front of the city of Pensa- 
cola was not grantable by Intendent Rameirez. New Orleans 
vs. United States, 10 Peters, 662, pages 724-7 ; Geiger vs. Filor, 
8 Fla., 325; Opinion of Coms. Ex. Doc., 74-76; Strother vs. Lu- 
cas, 410, page 438. 

Such a grant would violate the vested right of the public to 
free access to the bay from the foot of the streets, the squares, 
and the road along the coast for business, comfort, and pleasure. 
And it was to guard these rights that the law in the Novissimo 
Recopilacion, B. 7, tit. 16, law 1, quoted in New Orleans ys. 
United States, 10 Peters, 726, was adopted. 

* Again, it would violate the vested rights of the front pro- 
pfietors and impair the value of their property. Ibid, 720. 

Such a grant by the Spanish crown is without precedent, and 
contrary to her colonial policy. 

Third. The grant contains the limitation that it shall not 
operate to the prejudice of third parties; and yet it is urged as 
a justification of a wrong to every front proprietor, and the 
whole community. . 

Fourth. The grant of the batture was subject to a condition . 
subsequent, to wit, the building of wharves and bathing-houses, 
and that condition has not been fulfilled, nor has there ever 
been an attempt at fulfilment. 

The concession embraces six lots in the city of Pensacola, 
and 10,000 arpents of land, of which the batture of Pensacola 
is a part, as appears by certificate C. 

Conditions are annexed to the concession of both the lots and 
the land, the language -used being on condition of building on 
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the one (lots), ' “and cultivating onl improving the other ” 
(land.) 

The character of the improvement to be made on the batture 
is fixed by certificate C, which alleges the object of the con- 
cession to be the building of wharves and bathing-houses, 

The concession states the conditions generally; certificate 
C fixes its precise character ; and the title in form must be con- 
strued with reference to them. 

The concession, the survey, and the title in form are parts and 
parcels of a regular and complete Spanish grant.- Ex. Doc., 
7-11. 

In order, therefore, to ascertain the true legal import and 
effect. of such a grant, we are not to look at disjointed parts; for 
“the law will judge of a deed or other instrument consisting of 
divers parts or clauses by looking at the whole, and will give to 
each part its proper office so as to ascertain and éarry out the 
intention of the parties.” Broome Max., 126. 

The form of the grant in The United States vs. Arredondo, 6 
Peters, 691, was similar to this, and male by the same Inten- 
dent. In that case the court said “the grant is in full property 
in fee, an interest vested on its execution, which could only be 
divested by the breach or non-performance of the conditions.” 
Page 353. 

The forfeiture of Arredondo’s grant was saved by a partial 
performance, the fact that a complete performance was pre- 
vented by the treaty between the United States and Spain, 
and the additional consideration that its performance was not a 
matter of interest to the United States. 

Here, during a period of half a century, there was no attempt 
to fulfil the conditions, though they were of the highest im- 
portance to the business and comfort of the community. 

The ordinance of Morales allowed three years for the fulfil- 
ment of conditions. Art. 4, Land Laws, 2 vol., 235; U.S. vs. 
Hughes, 13 How., 1 

The limit allowed by the common law for the fulfilment of a 
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condition where no time is specified, is a reasonable time, or at 
furthest the life of the party. 1 Hilliard Real Estate, 378, § 8. 

This court is not clothed with the discretionary authority in 
the exercise of which the Supreme Court of the United States 
decided the Arredondo case and others. Nor are the conditions 
here, as they were in those cases, purely matters of interest to 
the United States, if any party, but their fulfilment was and is 
of vital interest to the business and comfort of an entire com- 
munity. 

Holding the grant absolute, and waiving the performance of 
the conditions, would for half a century have left the city of 
Pensacola without a wharf or bathing-house, unless erected 
with public or municipal funds, for private enterprise is ex- 
pressly excluded by the terms_of the grant. 

Fifth. The grant does not purport to convey the soil of the 
batture, but only confers the franchise of building wharves and 
bath-houses upon it. 

As between subjects the words of a grant shall be construed 
most strongly against the grantor; but in the case of a grant 
from the sovereign, it shall be construed most strongly against 
the grantee. Broome Max., 122-3. 

In order to ascertain what is granted we must first ascertain 
what is-included in the exception; for what is included in the 
exception is excluded from the grant. U.S. vs. Arredondo, 6 
Peters, 741. 

All the rights of the crown are reserved, and the chief of 
these was the property in the soil as the trustee of the public. 

Again, the rights of the public, and even those of the city, to 
the extent of building wharves ad libitum with public or mu- 
nicipal funds, are excepted. 

The grant of such a privilege was allowable under the laws 
of Spain. The King could authorize “building” in public 
places, provided, however, no one should be injured in his right 
thereby. New Orleans vs. U. S., 10 Pet., 726. 

The franchise has been forfeited by non-user for fifty years. 
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But if not forfeited, can it authorize the erectiori of ice houses 
and other structures, or, in a word, covering the batture with a 
town, as the grantee or his heirs propose to do? 

Even the ownership of a ferry confers no right to build a 
bridge. 2 Hilliard Real Property, 41. 

Sixth. The act of Congress, 23d May, 1828, was a final set- 
tlement of all claims arising under the grant. 

The act confirms the grant to the extent of the quantity 
contained in one league square, or 5760 acres, being 3965 less 
than the grant called for, with the proviso that the residue shall 
be relinquished to the United States, and what was embraced in 
certificate C (the submerged land in front of the city of Pen- 
sacola ) should constitute no part of the league square. 

Seventh. That the claim to what is embraced in certificate 
C was barred on the 23d May, 1829. United States vs. Marvin, 
3 How., 620; see 12 sec. act 23d May, 1828, 4 vol. U.S. Stat. 
at Large, 284. 

Eighth. The claim to the submerged land embraced in cer- 
tificate C falls within the principle declared in U, 8. vs. Hughes, 
13 How., 1, and ibid 4, that failure to take possession of land 
granted, or to assert a right thereto for 36 years, as in one case, 
or for 40 years, as in the other, justifies the presumption of 
abandonment. : 

Here possession was never taken by Pintado, his heirs, or 
assigns. In 1826 he asserted his title before the Land Commis- 
sioners, and again for the last time before Congress in 1828. 

Both applications were refused, so far as they related to the 
water front of Pensacola; and that refusal has been acquiesced 
in by Pintado, his heirs, and assigns, since 1830, a period of 
38 years. 

This suit does not rebut the presumption of such acquies- 
cence, Blount and Knowles are self-constituted trustees, in no 
wise connected with Pintado, his heirs or assigns. 

Fifth. That either as a riparian proprietor whose individual 
rights have been violated, and threatened with further violation, 
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or as a fronteproprietor peculiarly injured by the infraction of a 
public and common right, appellee was entitled to apply to a 
court of equity for the relief for which his bill prays, and which 
the cireuit court granted. 

First. The appellee is a riparian proprietor asking for the 
abatement of a structure, and an injunction to prevent the erec- 
tion of others, in violation of his rights under the Act of 1856 
for the benefit of commerce. . 

The Act itself gives the right to proceed by bill in chancery ; 
and the very nature of the rights conferred and to be protected 
renders that remedy indispensable. 

The law gives the riparian proprictor absolute control of the 
space from ordinary high-water mark to the channel, to enable 
him to meet the wants of commerce in any way his interest and 
judgment may dictate. 

He may design the space for such purposes as may require it 
to be kept open, and free from all obstructions, e. g., as a landing- 
place for rafts. He may design one part for wharves, and an- 
other for warehouses ; or he may choose so to exercise his rights 
as to enable him to accomplish all these objects at the same 
time. 

Now, if an ice house or warehouse is built on water which he 
proposes to keep open or build wharves, ejectment is not an ap- 
propriate remedy. 

Again, if the erection of such structures is threatened, will 
any common law action prevent the wrong ? 

The removal of the structure in the one case, and preventing 
the erection in the other, by a proceeding and decree like that 
in the circuit court, is the only adequate and complete remedy 
of the riparian owner. 

Jurisdiction in cases like this is not a question of authority in 
the court, but simply one of precedent; and that is settled in 
this State by Geiger vs. Filor, 8 Fla., 325. The original bill in 
that case was to abate a nuisance, and an issue having been or- 
dered, complainants amended their bill by presenting a case 


























TERMS HELD IN 1868-’9. 375 








George J. Alden and Wife vs. John Pinney—Argument of Counsel. 





like this under the Act of 1856, which the circuit and supreme 
courts fully heard and determined on its merits. 

Second. Complainant is a front proprietor, peculiarly injured 
and threatened with further injury, by the appropriation of the 
batture to private purposes as an incident to a road along the 
coast. e 

Barclay vs. Howell’s Lessee, 6 Peters, 507; Geiger vs. Filor, 
8 Fla., 325; Dixon vs. Irwin, 9 How., 10; 2 Story, Eq. Jr., 926-7, 
show that a street, and much less a road, along the coast, cannot 
authorize the erection of structures inconsistent with its use ; 
and that a bill for the abatement or prevention of the injury is 
the appropriate remedy, either against the corporation or the 
agent who commits the wrong, at the instance of a party 
specially injured. 

Third. The appellee is a corporator peculiarly injured by an 
abuse of its powers by the corporation of Pensacola, to the in- 
jury of all its citizens. 

The agreement between the city and Knowles and Blount, and 
the resolution requiring the city attorney to institute suit against 
the heirs of Pintado, in connection with all the objections exist- 
ing to the validity of the grant, create the presumption of an 
effort to unlawfully deprive the city of her water front. 

First. No front proprietor was admitted as a party to the 
agreement. 

Second. Blount ard Knowles were self-constituted trustees 
of the “heirs of Pintado,” whose names are not stated, and of 
the death of whose ancestors there is no evidence. 

Third. Knowles was a self-constituted trustee, and Knowles 
offered, and by his vote carried, the remarkable resolution. 

Fourth. The city attorney, contrary to his judgment, is re- 
quired to oust the city in favor of a party who had not been in 
Florida since 1816, and make the city a plaintiff, when her just 
and legal position was that of a defendant in ejectment. 

Fifth. The city attorney was virtually required to waive the 
statute of limitations; the force and effect,of the decision in The 
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United States vs. Marvin, and that of United States vs. Hughes ; 
and to ignore the fact that the existence of the grant to 
Pintado was more than questionable ; that if it did exist it was 
illegal, so far as it covered the batture, for want of authority 
in the officer who made it; that it was founded on conditions 
never fulfilled ; that it was made without prejudice to the rights 
of the city; that it was a grant of nothing more than a fran- 
chise, and in terms subordinate to the rights of the city; and 
lastly, the settlement by the United States thirty-eight years 
ago, and by an act which fully protected the rights of the 
city and those of her citizens, so far as they were affected by 
the grant. 

The map of the batture made pursuant to the agreement 
shows how vast was the dnjury contemplated against the public, 
and the front proprietors, of whom the appellee was one, and 
the city the largest, as the owner of the public squares in trust, 
and (to use her own language on 11th August, 1827,) “for the 
common benefit.” 5 

The railroad was involved in the scheme to secure supporters, 
and foil accusation by an affectation of public spirit. 

Injunction will be granted against corporations to prevent 
injury to others by an abuse of the powers granted to them. 
2 Story Eq. Jr., § 927; Rowan vs. Portland, 8 B. Mon., 232. 
And Barclay vs. Howell’s Lessee, 6 Peters, 500, shows that the 
remedy extends to the agent employed to accomplish the wrong. 


WESTCOTT, J., delivered the opinion of the court. 


Pinney, in the court below, filed his bill against Geo. J. and 
Sevilla Alden, in 1866, alleging that he was the “owner of so 
much of lot E, in the city of Pensacola, as lies east of a line 
beginning on Recova street ninety feet from Commendancia 
street, and running south to the bay;” that this lot was formerly 
the property of the city of Pensacola, and that on the 16th 
March, 1827, the city, in exchange for another lot, conveyed 
































TERMS HELD IN 1868~-’9. 377 








George J. Alden and Wife vs. John Pinney—Opinion of Court. 








that portion of lot E, described above, to one Manuel Gonzalez, 
from whom, by several mesne conveyances, Pinney derives title ; 
that at the time said deed was executed by the city to Manuel 
Gonzalez, the southern boundary of the lot was the bay, and 
that he was entitled to all the rights and privileges of a riparian 
owner; among which he alleges are those of accretion, free ac- 
cess to the harbor from the lot, an unobstructed view, a free 
circulation of air, as well as all the other privileges appertaining 
to a lot fronting on the bay. 

Pinney alleges that in disregard of these, his rights, the de- 
fendants have built an ice house in the shoal water, directly in 
front of his lot, and about one hundred and fifty feet from the 
situation of the front door of his storehouse, which was de- 
stroyed during the late war; that they claim other parcels of 
the submerged land in front of his lot, upon which they intend 
to erect, or authorize the erection of, other structures, which 
will still further irreparably impair his rights. 

He alleges further, that he and those under whom he claims, 
have been in actual possession of said lot E, and all the rights 
and privileges incident to a lot fronting on the bay, for a period 
of forty years; that during all this time and before, the beach 
and bay in front of said lot were free from obstruction until this 
ice house was erected. 

The bill prays that defendants may be ordered to remove the 
ice house, and for a perpetual injunction against erecting other 
buildings, or structures of any kind, in front of complainant’s lot. 

The answer under the statute sets up, by way of demurrer, 
that the matters stated in the bill may be tried and determined 
at law, and that complainant is entitled to no relief in a court 
of equity. It denies, upon information and belief, that com- 
plainant is a riparian proprietor; avers that his lot extended 
south from Recova street only fifty-eight feet eight inches ; that it 
never extended to or was bounded by the waters of the bay ; but 
that, on the contrary, at the time of the execution of the deed of 
the city to Gonzalez, in 1827, thereawas a space of more than 
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eighty feet in width between lot E and the bay ; that said space 
had existed from time immemorial, and had been used as a 
street or highway; that Gonzalez, at the date of his purchase, 
was restricted by well-defined metes and bounds; that the lot 
was not bounded by the bay, and that complainant has no right 
to the soil under the waters of the bay, upon which the ice- 
house is constructed. 

Defendants admit the construction of the ice-house, and allege 
that they are the owners of the soil upon which the ice-house 
is constructed, as well as other lots, upon which they claim the 
right to build other structures, by virtue of “a purchase from 
the city of Pensacola and the heirs of Vincente Pintado, de- 
ceased,” and that said heirs held and possessed the aforesaid 
land by virtue of a valid Spanish grant. ; 

After evidence and hearing, the relief prayed was decreed ; 
and from this decree an appeal is taken to this court, by the de- 
fendants in the court below. 

The case is here without any formal assignment of the grounds 
upon which a reversal of the decree of the court below is prayed, 
and the court is thus constrained to treat the case as it was ar- 
gued by counsel. ¢ 

Appellants urge that the demurrer was not disposed of in the 
court below, and that for this reason the case should be remand- 
ed, as well as that the demurrer was well taken and should 
have been sustained. 

Under the statute of this State, the defendant is authorized to 
set up special matter by way of answer, and if in his pleading 
he prays the same benefit from it as if he had pleaded it or de- 
murred to the bill, he can have the benefit of it in most cases at 
the hearing. There is a class of cases, however, among which 
are such as where certain objections are taken as to parties, 
where this objection must be disposed of én limine. 

In the other cases, and where the practice is to urge it at the 
hearing, it is presumed here, without dny special allusion to 
the matter in the body of the final decree, that it was urged, 
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and that it was considered by the court in arriving at its con- 
clusions. In many cases, in fact in most cases, ex abundante 
cautela, it is usual to insert in the beginning of the answer that 
defendant prays the same benefit of the several special matters 
set up therein, in the same manner as if he had demurred or 
plead to the bill. Often, in this class of cases, the pleader has 
little or no confidence in this defense, and nothing further is 
said at the hearing. This would be an abandonment, and it is 
stated by the appellee, without express denial by appellant, that 
this demurrer was not urged at the hearing below. All this, 
however, is immaterial in this case. The objection here 
is, that there was adequate remedy at law, and we can 
consider this matter whether raised by deniurrer or not. 19 
How., 278. In this case, however, we know of no common law 
remedy or action which would at once prevent the erection of 
structures upon his land in the event complainant was a riparian 
proprietor, and this structure and the contemplated structure 
was an obstruction to the navigation, the case being that free 
access to the harbor is obstructed, as well as private injury, as 
stated by the bill. He might perhaps recover damages, but he 
should be entitled by the aid of the.courts to prevent special) 
damage occasioned by continued trespasses, if it is threatened, 
and he is a riparian proprietor. In a case of this character, 
where an undisputed possession of forty years is alleged, and 
where in an appellate court the claim of title which complainant 
sets up to the locus in quo is met in argument, not by establish- 
ing or urging title in the defendants, or in those from whom 
their rights are derived, but by a simple denial of the extent of 
the boundaries of complainant, and of his alleged riparian pro- 
prietorship, the jurisdiction should attach. The principal 
defense made in argument here is, not that there was title 
in the heirs of Pintado, or in the city, but with but slight 
allusion to the title of these parties, or attempt to sustain 
them, that the property of complainant was limited by well-de- 
fined boundaries, and was never bounded by ordinary high 
tides in calm weather. 
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Riparian proprietors, too, under the Act of 1856, have a title 
coupled with a trust for the benefit of the public, (2 Story’s Eq., 
927,) and this seems to be the only view consistent with the case 
of Geiger vs. Filor, (8 Fla., 325,) upon the subject of jurisdic- 
tion, and we are not disposed to establish a new rule, although 
the old one may be questionable. Even then, could the demur- 
rer be available here, it should be overruled. 

This leads us to the consideration of the case upon the proofs, 
and the first question to be determined, is: Has the complainant 
established that the “southern boundary of the lot” conveyed 
to Gonzalez on the 19th February, 1827, from whom he derives 
title, “was the bay,” or that it extended to the line of ordinary 
high tides in calm weather at that time? What may be the 
effect of the reservation of lot E for a market house and store- 
houses, as designated on the plan of the Cabildo, we do not 
determine, as no point is made of it by defendants, and we treat 
the ease as though an absolute and proprietary right is in the 
complainant to whatever passed under the deed. 

The question of boundary here is a fact to be determined by 
2 consideration of the whole evidence. The portion of lot E 
conveyed is described in the deed as “the easterly part of the 
new market lot, where the flag-staff formerly stood, and marked 
by the city surveyor, ninety feet in front on the bay, and fifty- 
eight feet inches in width, agreeably to the allotment of the 
Cabildo and the new plan of the city.” This is followed by a 
covenant that Gonzalez, his heirs and assigns, shall forever enjoy 
the peaceable and quiet possession of the premises as against 
the city and all persons claiming under it. This deed was exe- 
cuted by the mayor of the city by virtue of an ordinance passed 
on the 19th February, 1827, as follows: 





An ordinance to carry into effect an arrangement with Mr. 
Manuel Gonzalez. 
Be it ordained by the Board of Aldermen of the city of Pen- 
sacola, That on condition of Mr. Manuel Gonzalez conveying 
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and delivering to the city of Pensacola the old market lot now 
in his possession, the mayor is hereby authorized to convey to 
the said Manuel Gonzalez the eastwardly part of the new market 
lot, where the flag-staff formerly stood, and marked by the city 
surveyor, ninety feet in front on the bay and fifty-eight feet 
inches in width, agreeable to the allotment of the Cabildo, and 
the new plan of the city. 





It is apparent from the title of this ordinance that it was 
passed to consummate an arrangement previously made. 

On the same day the following appears on the minutes of the 
Board of Aldermen: 


Resolved, That the city surveyor be requested to survey and 
make an accurate plan of the building-lots, as they now stand, 
and also a plan of the original grants on the bay front, from the 
east corner of the market house to Villaseca’s corner, in order to 
enable the City Council to determine on a permanent bay front 
and building line. 


The subsequent action of the board of aldermen shows that 
this resolution was passed to devise means to stop encroach- 
ments by front proprietors upon an open road or street between 
the proper limits of their lots and the bay. 

Agreeably to the plan of the Cabildo and the new plan of the 
city, the map referred to in the deed, lot E was contained within 
defined lines. It was bounded on the north by Recova street, 
on the east by Commandancia street, on the west by a street or 
space not named, and on the south by an open space between 
the south line of the lot and the water, for a distance of at least 
Jifty or sixty feet, the lot being a parallelogram, ‘This map, al- 
luded te in the deed to Gonzalez in 1827, was made in 1814. 

It is insisted that the call of the deed is for “ninety feet in 
front on the bay,” and that this is a call for the water asa 
natural boundary; that it must control the call for fifty-eight 
feet —— inches, which is a call for distance, and that the ref- 
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erence to the new plan of the city is simply to indicate locality 
and not boundary. 

“It is a general principle that course and distance must yield 
to natural objects. The reason of the rule is, that ‘all lands 
are supposed to be actually surveyed, and the intention of the 
grant is to convey the land according to that actual survey ;’ 
consequently if there are marked trees and marked corners, or 
other natural objects, distances must be lengthened or shortened 
and course carried so as to conform to those objects. It is con 
ceived to be the general intention of the grant to convey the 
land actually surveyed, and mistakes in course or distance are 
more probable and frequent than in marked trees, mountains, 
rivers, or the natural objects capable of being accurately de- 
scribed.” 6 Fla. Rep’ts, 506. 

While this is true, it is no less well established, that « plat of 
« town referred to as containing a designation of boundaries, 
fixes them as satisfactorily as any natural objects; and if iz 
such case one natural boundary, a river for instance, is incon 
sistent with all the other designated boundaries, according to 
the map, the plan or map will control unless it appears satisfacto- 
rily that the natural call has not been inserted through inadver- 
tence or mistake. 

“It is not correct, however, to conceive that the call for “ ninety 
feet in front on the bay” is or can be nothing else but a call for 
the water of the bay as a natural boundary. These terms indi 
cate aspect as well as boundary ; for instance, in the second line 
of appellee’s brief they are used as indicative of aspect, and so 
are they repeatedly used in the record evidence embraced in 
this case. Independent of the other calls, the argument is at 
least as good to sustain the one position as the other. 

These terms, therefore, must receive that construction and 
signification which is most consistent with the other calls and 
the evidence in the case. While the reference to the new plan 
of the city and the allotment of the Cabildo indicates locality, 
as was urged by appellee, yet we cannot sanction the view 
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that it is to indicate locality alone, in the sense intended. This 
reference certainly gives us the northern and eastern boundary. 
The call is for “the easterly part of the new market lot, where 
the flag-staff formerly stood,” and the other calls are only fur- 
ther descriptive of its boundaries and width. When we have 
found upon this plan the new market lot, we have certainly as- 
certained the eastern boundary of this lot;and so also have we 
in like manner the north boundary, for the north and east bound- 
ary of the lot sold to Gonzalez cannot be other than the 
northern and eastern boundary of the lot agreeably to the plan 
on this map. 

This isthe only method in which we can fix the north and 
east boundary of the lot ; and this, too, seems to be the view of 
the appellee so far as the north boundary is concerned, for he 
claims, in his bill, to own “ so much of lot Fin the city of Pen- 
sacola as lies east of a line beginning on Recova street, ninety 
feet from Commandancia street,” and Recova street is the north 
boundary of lot E, and a straight line. 

In Barclay vs. Howell’s Lessees, 6 Peters, 500, the deed called 
for the lot by its number as marked on the plan of the town, 
and bounded by Front street, the river Monongahela, and lots 
number 182 and 184. The court, in speaking of the effect to be 
given to the reference to the plan, say, “the plat of the towm 
which is referred to as containing a designation of the bound- 
aries of the lot, fixes these boundaries as satisfactorily as any 
natural objects. So in this case, the northern and eastern 
boundary of the new market lot contain a designation of the 
boundaries of the property sold to Gonzalez as satisfactory as 
if natural objects were posted at each angle or termini. 

We thus see that the northern boundary is a straight line of 
ninety feet, commencing from a point on Commandancia street, 
and running west on the southern boundary of Recova street, 
and we come now to ascertain the length of the eastern bound- 
ary. The deed in the first place restricts the whole body of 
the grant to the “easterly part of the new market lot,” and 














SUPREME COURT. 








George J. Alden and Wife vs. John Pinney—Opinion of Court. 


where is the authority to extend the boundary of the grant be- 
yond the marked eastern boundary of lot E? But thisis not all. 
The words of the deed are, “and marked by the city surveyor, 
ninety feet in front on the bay, and fifty-eight fret inches 
in width.” Now ifthe plan of the Cabildo is to govern this 
eastern boundary, to reach the bay must be at least one hundred 
and ten feet or more. Here isa call for a southern boundary 
of ninety feet in front on the bay, which if these terms denote 
aspect makes a consistent whole, while if they indicate a water 
boundary, and the plan of the Cabildo governs, you extend a line 
toa distance of one hundred and ten feet, which the deed ex- 
pressly says was marked by the city surveyor to be fifty-eight 
feet inches. We must accept the consistent construction, 
Again, itis urged that these apparent inconsistencies between 
the plan and a water boundary are explained, and the explana- 
tion is that the plan indicates the line of the bay in 1814, while 
the deed on the other hand speaks with equal authority of that 
line in 1827, and that in 1827, owing to the abrasion of the shore, 
it was washed, and the south line of lot E was covered by the 
water. 

It has not and could not well escape the attention of the court, 
that while there is one witness examined in this case who testifies 
Fully that no structure has been placed upon the shoal water in 
front of this lot between the year 1815, one year after the plan 
of the Cabildo, and the year 1866; and while there are others 
who must be acquainted with the position of the waters of the 
bay between 1815 and 1827, yet there is not a particle of posi- 
tive testimony to establish an abrasion of the shore between 1814 
and 1827. The testimony of Moreno shows that, according to 
the scale of the plan, the distance from the north boundary of 
lot Eto the south boundary, as marked on the map, is sixty 
feet, while the deed describes it as fifty-eight feet inches, 
and upon this difference a presumption is constructed that be- 
tween 1814 and 1827, owing to the abrasion of the shore, the line 
of the water had encroached upon the south boundary of lot E, 
































TERMS HELD IN 1868-’9. 








George J. Alden and Wife vs. John Pinney—Opinion of Court. 








and that when the surveyor ran his line from the north boun- 
dary towards the south boundary in 1827, he struck the water 
at fifty-eight feet —— inches, and thus the words ‘“ in front on 
the bay” indicate a water boundary. This is certainly a vio- 
lent presumption in the absence of even the slightest particle of 
testimony going to establish an abrasion, or anything like a 
washing away of the soil, between 1814 and 1826; nor is the ex- . 
istence of even one of the artificial or temporary causes generally 
producing such results established, although it is alleged they 
_may have existed. Besides, as the width of the lot was never 
marked on the plan of the Cabildo, and the surveyor, no doubt, 
run the line actually in 1827, and did not estimate the distanee 
according to the general scale of the map, it is not very remark- 
able that there should be a slight difference between a line actu- 
ally run by him in 1827, and an estimate according to the scale in 
1866, especially when upon a reference, to the plan of the Cabil- 
do a difficulty in determining the initial and terminal points of 
the line with entire certainty is very apparent. 

While the testimony of Touart, in the record, who seems to 
have known nothing of the metes and bounds of the lot, is not as 
positive or explicit as it might be, yet from his testimony, un- 
contradicted, it might be admitted that in 1842, (a date more 
remote from the deed than the date of the plan,) the water did 
strike the south boundary of the lot, and still it is not seen how 
this could make the appellee a riparian proprietor in 1866, or 
Gonzalez in 1827; but even if that was the date in issue, we could 
not come toan affirmative conclusion upon the testimony of this 
witness, with such other contemporary proof as isin this case. A 
reference to the almost contemporary proceedings of the board 
of aldermen, and the report of the commissioners in 1825, leaves 
no room for a reasonable doubt that in 1827, at the date of the 
execution of the deed to Gonzalez, there was a road or open space 
between the lots of the city fronting on the bay and the water. 
The commissioners in 1825, in speaking generally of the lots 

fronting on the bay, refer to “a public road on the beach,” and 
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there was in 1866 about the same distance from the south boun- 
dary of lot E to the water as there was in 1814. 

We have, in the record, the following report of a committee of 
the board of aldermen, of the date of August 4th, 1827 : 

“The committee who were directed by resolution of the 16th 
July ‘to examine the size and dimensions of the water lots,’ and 
also to inquire into the ‘expediency of establishing a building 
line on the bay’ beyond which no building should be erected, 
and declaring a water street in front of said line; and likewise 
what disposition should be made of the space in rear of the 
building line ; and further, if any encroachments have been mad 
by persons who have built upon water lots, how they are to be 
disposed of, beg leave to report : 

“ Your committee being apprised of the difficulty and impor- 
tance of this subject, with the deep interest that is involved in 
the questions that may grow out of the investigations of th: 
rights of the corporation and those of individuals, have bestowed 
upon ita careful and attentive examination so far as their means 
of information extended. It is apparent, upon the English plar 
of Pensacola, that the water lots were never designed to extend to 
the marginof the bay ; the same thing is equally clear upon the 
Spanish plan. Both these plans show clearly and distinctly that 
the space between the water lots and the bay was reserved as a 
common property for the use and benefit of the city, and designed 
for the erection of wharves and docks, the establishment of streets, 
and other general uses for the common benefit. If this space 
between the true dines of the water lots and the building line in 
front of the city be the common property of the corporation, 

every encroachment upon it is an injury done to the common in- 
terest, und should be subject to its consequent damages. 

“To carry into full effect the plan of the city, and to maintain 
the ground already contended for that the bay should be kept 
open for common use and common benefit, Mansfield street ac- 
cording to the English, Zaragossa according to the Spanish plan, 
was made the base of the water lots. Agreeably to the first plan, 
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the water lots were laid out 80 feet front, and extending towards 
the bay 170 feet, with garden lots corresponding to each of 105 
by 208 feet. Those grants by water lots were made by the 
British government in the year 1765. After the Spaniards be- 
came possessed of the city, nearly all of the English titles to the 
water lots were forfeited, and consequently became Spanish 
property. The Spanish adopted the same plan of basing the 
water lots upon Zaragossa street, but at least some of them did 
not extend towards the bay. If these water lots had extended 
from Zaragossa street to the water’s edge, or from the margin 
of the bay to Zaragossa street, no claim could be set up by the 
corporation for the space between the true lines of the lots and the 
building line, is already alluded to; but as the facts of the case 
are, so will be the result. It appears very clear to your com- 
mittee that this space belongs to the corporation as an inter- 
est in common to the inhabitants of the city, and that all that 
can be asked by the individuals claiming water lots is the full 
extent of their lots according to their respective grants; for by 
what rule of right can an individual ask and claim that which 
has not been granted to him, or sold to him, nor for which he has 
paid hismoney ? The zigzag appearance of the present building 
line on the bay is of itself sufficient to convince your committee 
of the necessity of establishing a street and building line on the 
bay, beyond which no building shall be erected.” 

The committee, then, after recommending a building line, fur- 
ther advise that the space between the true lines of each water 
lot, according to its grant, and the building line referred to, be 
paid for by the individuals owning back of it in improvements to 
be done upon the line of Water street, &c. 

With this report an ordinance is submitted to accomplish the 
end desired. The mayor disapproves the ordinance, but he af- 
firms in what he states the general views of the board of alder- 
men as to a street on the bay front. 

The memorial, in the record, isa protest against any action to 
straighten the road along the bay. Its language is, that such 
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action will be *‘extremely injurious to the public by straightening 
the wagon road, and greatly embarrassing the most commercial 
part of the city.” 

It needs no argument to show that the fact that the southern 
boundary of lot E reached the water in 1827, is inconsistent 
with these almost contemporary expressions. They allude tono 
abrasions of the shore, and no such changes in the line of high 
tides as appellee contends for. It would be little less than ab- 
surd for the city to be urging a permanent line for a bay front, 
with an open space between the lots and the bay, and yet be 
selling lots with a water boundary, and giving a covenant for a 
quiet and exelusive possession of grounds which were, in their 
judgment, dedicated to the public. 

A complainant seeking relief in a court of equity must pro- 
duce “that degree of certainty, based upon appropriate evidence, 
either positive or circumstantial, which creates a moral convic- 
tion in the mind of the court” that the facts are as he alleges, 
or he cannot have the relief he asks. 7 Fla., 144-5. 

Our conclusion is, that the complainant has failed to prove 
that Gonzalez was a riparian proprietor in 1827, or that complain- 
ant in’1856 had a water boundary, and this whether the act of 
1856 vests the rights therein conferred upon parties other than 
“ those owning lands actually bounded by and extending to low 
water mark,” or not, a question which is not determined. 

The case made by the bill is that of a riparian proprietor 
strictly, but being most ably argued in other respects, by both 
counsel, we consider it.in those respects. 

This street or space between the southern boundary of lot E 
being subject to the use of the public, it is insisted that the 
erection of this structure, at the point designated in the water, 
is such an interference with this right of the public and his 
right, as to vest the appellee with an equity to have it removed. 
Without determining any question of jurisdiction in the event 
it was held that it was an interference with any public right, 
it is enough to say that we cannot see how, in fact—and that is 
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the point to which our inquiry must be directed—the construc- 
tion of this house at a point considerably distant from the road 
or street, and not immediately bordering on it, can interfere with 
any right which the individual may have to the use of the road, 
or that his property is impaired or injured by any misuse of the 
road, . 

If the construction of this building, at this distance from the 
south boundary of the street or road, produce such results, then 
it is not perceived what could modify the principle when build- 
ings are constructed within the same distance north of the 
street. 

Again, it is insisted that, as a front proprietor, he ig entitled to 
have this obstruction removed. Whether the title to the soil 
under the water between the southern boundary of the road or 
street and the channel of the bay is in the heirs of Pintado, or 
whether, not being in the heirs of Pintado, the dedication of 
this road or street ( bounded as it is with the water of the bay) 
to the use of the public anterior to the thcorporation of the city, 
under the circumstances and at the remote period of its dedica- 
tion, vests the title to this passage or road in the city upon its 
subsequent incorporation, or whether the city has title to this 
submerged soil under the acts of Congress, or whether, having 
title to the soil of the passage or road, and being thus the owner 
of lands “actually bounded by and extending to low water 
mark,” within the meaning of the statute, the city by virtue of 
this ownership and the act of 27th Dec., 1856, became vested 
with title to all the land covered by water as far as to the edge 
of the channel, with the right and privilege to build wharves 
into the bay, and do whatever else may be for the benefit of 
commerce, are all questions which it is unnecessary for the de- 
cision of this case to determine; and this court would be justly 
subject to censure should it volunteer the results of its investi- 
gation of these subjects. 

Whatever rights Pinney has in reference to the space from 
the channel to the southern boundary of the passage along the 
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coast, do not result from any ¢itle to the soil in him, and these 
rights, therefore, whatever they are, must exist independent of 
title ; and whether the title be in the city, in the h¢irs of Pintado, 
or in Alden, the rights of Pinney are the same. 

Wherever the title to this soil is, whether it be in the city, or 
the heirs of Pintado, or in the State, it cannot, under existing 
laws, be used in any event to obstruct navigation or commerce. 
If the grantees of the State hold it, it is coupled with this trust, 
und if it is put to such use, or such use is threatened, there are 
circumstances under which complainant can properly seek a 
court of law or equity to redress injuries. If this ice-house, or 
any other structure which defendants intend to construct, will 
be an, obstruction to navigation, 2 hindrance to commerce, or 
impede or transgress the rights of the public in this respect, the 
remedy to correct this public evil, while it exists in the State 
courts, is not at the suit of an individual citizen. He can only 
seek a court of law or equity in cases of special damage to him- 
self. Such special damage, in case of a public nuisance, must be 
beyond and in addition to that which falls alike upon all, and he 
must seek relief in a court of law or equity, as the nature of his 
special injuries and the remedies for them should determine to 
be appropriate. 9 Howard, 28; Ang. on Tide Waters, 119, 120 
121. 

In this view, what character of case have we here presented 
upon the pleadings and proofs? The rights which are claimed 
to be affected are “the right of accretion, free access to the 
harbor without let or hindrance, an unobstructed view, a free 
circulation of air, as well as all the other privileges appertaining 
to a lot fronting on the bay.” 

The particular act or grievance set forth is, that defendants 
have built an ice-house in the shoal water directly in front of his 
lot, about one hundred and fifty feet from the point where was 
situated the front door of his storehouse, which structure was 
destroyed during the war, and that the defendants claim other 
parcels of the submerged land in front of his lot, wpon which it 
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is intended to erect other structures, which will still further 
irreparably impair his rights. The answer admits the erection 
of the ice house, and claims the right of erecting buildings upon 
the other lots in front of the lot of complainant, and a reference 
to the deed and map in the record shows that the other lots 
claimed by Sevilla Alden occupy about the same relative posi- 
tion to the property of Pinney as the one upon which the ice 
house has been constructed. 

The erection of this structure by defendants is a mark of title 
and of exclusive enjoyment. A mere question of title is one 
which a court of equity should not try. 19 How., 278. Beyond 
the simple erection of this structure there is but little evidence 
as to the character of the structure. There is nothing but the 
deed, which gives its dimensions. The individual at common 
law has no right, independent of the question of injury to him- 
self, to have such a structure removed. Such soil was the King’s, 
and he could demolish or seize the structure, the only limitation 
upon his authority being that in case it was a public nuisance 
the crown could not license it. Subject to whatever modifi- 
cations this principle may have undergone by virtue of the 
legislation of 1856, it is presumed the State may proceed, as a 
general rule, in like manner by information or bill. 

All obstructions to navigation not occasioned by misfortune 
or inevitable accident, and without any fault on the part of the 
owner, and which are not authorized by the Legislature, are 
public nuisances, and as such, subject the authors to indictment. 

Russell on Crimes, 274. Yet what.is iz fact such an obstruc- 
tion to commerce is not so clear. Buildings in the waters of 
navigable bays are not ipse facto nuisances. Whether they are 
xo, is a question of fact, to be determined in each case, and when 
especial damage is proven, an action on the case for such par- 
ticular damage may be maintained by the individual. 1 Hill, 
So. Ca., 365; 3 Dowling, Pr. Cases, 61; 4 Watts, 437; 4 H. & 
McH., 540; 6 Pick., 94 
It is also true that a court of equity may interpose by injunc- 
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tion in cases of alleged apprehended irreparable mischief; but 
there must be something more than a speculative injury to in- 
vite its preventive and corrective power. 6 Pick., 94; 21 Pick., 
344; 9 How., 10. Were the complainants in the court below 
riparian proprietors, with the peculiar incidents attaching to 
that property under the statute, we have seen that the expressed 
intention of further trespasses and injuries, with the other cir- 
cumstances of this case, among which is a possession of lot E 
for forty years, would be sufficient to give a court of equity 
jurisdiction. 12 Peters, 95. But this is not the case here. 
There is no right of accretion in Pinney to be disturbed. Should 
it clearly appear that free access to the harbor was obstructed, 
this would not of itself give him a standing either in a court of 
law of equity, unless he presented a case of special damage, 
and then the nature of the threatened injury would determine 
the jurisdictton. 

The claim of an unobstructed view and free circulation of air 
cannot prevent the building of structures at this distance, and 
there is no such case of obstruction here as comes within the 
authorities. There is no evidence in this record which enables 
the court to know anything of the distance of the channel from 
this house, and no obstruction to the navigation of the bay is 
proved. 

It is not made to appear that appellee has suffered any such 
special or irreparable damage, or that any injury is threatened, 
which would call for the intervention of a court of equity. 21 
Pick., 344; 9 How., 27; 12 Peters, 91; Ang. on Tide Waters, 
120-121; 19 Ves., 616. 

If, independent of the question of riparian ownership and the 
requirements of commerce, the complainant has a right to have 
this structure removed, and to prohibit the erection of “any 
other structures,” then even wharves, which facilitate commerce, 
would be a violation of this right. Ang. Tide Wat., 196-197. 
The bill should have been dismissed upon the hearing. 

It is therefore ordered, adjudged, and decreed, that the decree 
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in this case is reversed and set aside, and that the cause be re- 
manded for further proceedings, in accordance with this opinion. 





Smreon N. Freeman, Appeciant, vs. Henry Timanus, Ap- 
PELLEE. 


1. Where a bill is taken pro confesso, and a final decree is passed under 
the statute, an appeal lies to this court under the practice in this State, and 
in all cases such an appeal opens for the consideration of this court the 
record prior to the default. 





2. Where A, claiming possession of real estate, institutes a possessory ac- 
tion at law against B, who is in possession under an agreement between 
them, which ifset up in the action at law isa good defense, a court of 
equity will not enjoin the proceedings, but leave the party to make his de- 
fense at law. 

3. A court of equity will not entertain a bill where the plaintiff in posses- 
sion seeks to enforce a merely legal title to land, without any supervening 
equity. 

4, Where there is no equity in the bill, or the case made shows a plain 
remedy at law, this court, in an appeal of this character, should direct the 
bill to be dismissed, though these questions are not raised in the pleadings. 


SUPPLEMENTARY HEAD NOTES.—RANDALL, C. J. 


1. Orders made in the progress of a cause should appear in the record ; 
and the Supreme Court, on appeal, cannot presume that an order, no evi- 
dence of which appears in the record, was made by the circuit court 

2. The principle that “ the jurisdiction of any court exercising authority 
over asubject may be inquired into in every other court, when the proceed- 
ings of the former are relied upon and brought before the latter by the party 
claiming the benefit of such proceedings,” is a rule of evidence, and is not 
in the nature of appellate or supervisory power. 


Appeal trom a decision of the Cirenit Court sitting for Nassau 
county. 
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Statement of the case, prepared by Chief-Justice Randall : 





A bill was filed by Henry Timanus, complainant, appellee, 
against the appellant in the circuit court of Nassau county, in 
which complainant alleges that he is the owner in fee simple of 
certain lands and tenements in the city of Fernandina, known as 
lots numbers one, two, seven, and eight, in block thirty-six, hav- 
ing purchased the same from the Trustees of the Florida Rail- 
road Company on the 19th day of January, 1860; that ever 
since his said purchase he has been the bona fide and absolute 
owner, and as such now holds possession thereof; that the de- 
fendant claims to have an interest in the premises by reason of 
a purchase of said premises “under a certain confiscation sale 
had by and under a decree rendered in the United States District 
Court in and for the Northern District of Florida, in the month 
of —————-, 186-, and also by reason of a certain tax sale had 
on the 13th day of February, 1865, by the Direct Tax Commis- 
sioners of Florida, under an act of Congress, being an act for 
the collection of direct taxes in insurrectionary districts within 
the United States.” 

That the said confiscation sale referred to was illegal and void 
in this: that complainant was not a party to the proceedings ; 

; was never notified or summoned to appear; that no jury had 

been empanelled to try the issue, and that said confiscation 

could not be had without complainant first being tried and con- 
victed of treason ; that no indictment or trial was had in said 

United States court against him; “that the said confiscation 

referred tois a gross fraud, and altogether. illegal and void under 

the Constitution and laws of the land, and defendant was a privy 
in and to said fraudulent and illegal proceedings, and therefore 

did not and could not obtain any title or interest in said premises 

which would entitle him to the possession thereof.” That at 

the time the pretended confiscation took place’in the United 

States District Court there existed a civil war between the Uni- 

ted States and the late Confederate States of America, of which 
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Florida was a part, “by reason whereof the civil jurisdiction of 
the United States within this State was suspended and inopera- 
tive, and the decree of said court confiscating the lands of com- 
plainant was absolutely void.” 

The bill further charges that the tax sale of said premises by 
the Tax Commissioners on the 13th February, 1865, was also a 
fraud against him, and that the proceedings thereunto had by 
the said Direct Tax Commissioners were altogether illegal, be- 
cause of the existence of the civil war between the government 
of the United States and the late Confederate St&tes, and the 
authority of the United States government to enforce its revenue 
laws at that time was suspended and inoperative, and the sale 
was illegal and void; that at the time the United States Tax 
Commissioners assessed and levied the direct tax of the United 
States‘on said premises, and sold the same for said taxes, the 
civil authorities of the United States were not established in 
Florida, nor jn Nassau county, and that the military authority 
of the United States was not fully established through said 
State or county, or through any county in the State, and the 
acts therefore of the tax commissioners in assessing, levying, and 
selling the premises were against the provisions of the direct tax 
laws, and therefore absolutely void and of no effect. 

That the tax lévied upon said premises under said act of Con- 
gress was otherwise unconstitutional and unlawful, because the 
direct tax upon the State of Florida levied by the commissioners 
was not in proportion to the census of the several States, but 
much higher in Florida ; and besides, fifty per cent. was added 
over and above the actual proportion levied on said State, by 
reason whereof said sale was void. That there was no legal 
assessment, the pretended assessment being made by only two 
of the Board of Tax Commissioners, which was not authorized 
by law, “and in consequence of which said assessment, together 
with the sale made thereon in June, 1863, was afterwards set 
aside by the Board of Direct Tax Commissioners under and by 
the direction and advice of the government of the United ' 
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States.” That complainant had no notice of any assessment or 
levy of said tax, and no legal notice of the sale of said premises 
as he should have had under the law, and that the sale was not 
had in pursuance of any legal notice whatever. “That there was 
a great fraud perpetrated upon complainant by defendant, the 
tax commissioners, and other bidders at the said tax sale, in 
this, that there was a connivance between them to undersell the 
premises of complainant, contrary to law and against the morals 
of our community.” That the property was assessed at $1,650, 
and sold for less than two-thirds of its appraised value, to wit, 
for $40 only, which was.contrary to law. That the entire direct 
tax, inclusive of costs, &e., charged against his property in Fer- 
nandina, was $161, which was levied on all his lots, (which in- 
cluded a large number of other lots,) and on the sale previously 
had by the commissioners on the 27th and 28th of December, 
1864, and the 2d and 5th of January, 1865, of other jots than 
the premises in question, the sum of $525. had been obtained, 
which was more than enough to pay the entire tax charged 
against his property, and the sale of these premises, therefore, 
was absolutely void. That the money obtained by the commis- 
sioners from the sale of his property was never paid into the 
Treasury of the United States, greatly in fraud of the govern- 
ment as well as the complainant. That said lots one, two 
seven, and eight, in block thirty-six, were sold together, whereas 
they should have been sold separately as required by law. 
That the acts of the tax commissioners in apportioning the tax, 
the levy, the order of sale, and advertisement were all had in the 
city of Washington instead of in Florida, which were against 
the express provisions of the statutes; and finally, the act under 
which said property was sold is otherwise in conflict with the 
fundamental law of the land, and the proceedings under said 
act were otherwise irregular, illegal, and fraudulent, all which 
was well known to said ‘defendant at the time of both said sales, 
the confiscation sale and the tax sale. That the defendant at the 
time of the tax sale was in possession of the premises under the 
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confiscation title, and was therefore bound to pay said direet 
taxes charged, and his buying in the property at said tax sale, 
and thereby obtaining a tax title, was illegal and fraudulent, and 
his tax title worthless. 

That on the third day of November, 1865, complainant and 
defendant entered into an agreement and understanding, that 
complainant should occupy the house and premises in contro- 
versy, subject to the legal rights and interests which either of 
said parties may have in and to said premises, to be determined 
by the courts of the land ; viz., that on or about that time sev- 
eral former owners of lots in Fernandina which had been sold by 
the said Direct Tax Commissioners tinder the act of Congress 
referred to, among whom complainant was one, had commenced 
or were about to commence proceedings against other tax pur- 
chasers in other cases, to test and try the validity of said sales, 
and it was then and there understood and agreed upon that said 
complainant and the defendant should wait and abide the final 
decision of the courts as to the validity or avoidance of the tax 
sales in Fernandina, and in the event that the final decisions 
should be in favor of the tax purchaser, that complainant was to 
pay defendant a reasonable rent, tobe determined after the final 
decisions by and between complainant and defendant, and under 
this agreement and understanding the complainant has ever since 
occupied said premises, awaiting the final decisions of said courts 
in those cases already commenced and pending, at the time of 
filing this bill, before the United States Circuit Court for the 
Northern District of Florida. 

And the complainant charges that the defendant, in disregard 
of his agreement, on the 31st of July, 1867, demanded payment 
of six hundred dollars of rent, or the delivery to defendant of the 
premises, and threatened, in case of refusal to pay or deliver 
possession, “to invoke the aid of the proper authorities in the 
matter,” aud on complainant refusing to comply with such de- 
roand, the defendant, on the 5th day of August, 1867, made com- 
plaint against him, as his tenant, before W. H. Johnson, a justice 
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of the peace, for the unlawful withholding against his consent 
the possession of said premises, and thereby obtained an order 
from said justice against complainant to forthwith remove from 
said premises, or to show cause why such possession should not 
be delivered up to said defendant, all which actings and doings 
are contrary to the express understanding and in violation of 
the agreement by and between them, and contrary to equity 
and good conscience, &c. 

The- bill prays “that both the sales of complainant’s property 
may be declared void ; that the defendant’s title in said premises 
based upon said fraudulent and void sales may be set aside, and 
also be declared void,” and also prays a temporary injunction 
against said defendant to stay all the proceedings in law already 
commenced before said justice of the peace, and to enjoin him 
and them from all acts of interference with complainant’s said 
property and the possession thereof, and from transferring and 
disposing of his said confiscation title and the said tax sale cer- 
tificate, and upon the final hearing, 2 perpetual injunction. 

The bill was filed on the 12th August, 1867. On the 27th 
September, an answer was filed, which was signed by defend 
ant’s attorney, but not sworn to. 

The following indorsement, without date, appears on said 
answer: “Ruled out, as not being entered, filed subsequent to 
the order of the court, or properly sworn to. Th. T. Long.” 
The answer being thus disposed of, on the 28th day of Janu 
ary, 1868, a final decree pro confesso was made, to the effect 
following: “The Court being fully advised in the premises, 
do find that the plaintiff has title and is the owner of the lots 
numbers 1, 2, 7, and 8, in block number thirty-six, in the city 
of Fernandina, and that both the confiscation sales of the 
plaintiff’s said property to the defendant heretofore had by and 
under a decree of confiscation rendered in the United States Dis- 
trict Court for the Northern District of Florida, and the tax sale 
of the plaintiff’s property on the 13th day of February, 1865, by 
the United States Direct Tax Commissioners of Florida, to 
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said defendant, were all and singular void, and that the law and 
equity in the premises are all in favor of the plaintiff.” 

“Tt is further ordered, adjudged, and decreed, that defendant’s 
title set up and claimed in and to plaintiff’s said premises by 
reason of said confiscation and tax sale, are hereby declared 
void, and of no binding force; and it is further ordered and de- 
creed that henceforth the defendant, his servants, attorneys, 
his agents, and his heirs and assigns be perpetually enjoined and 
forever forbidden to proceed in the proceedings at law hereto- 
fore commenced.” 

The defendant was present at the rendition of this decree and 
excepted to it. 

An appeal is now prosecuted to this court by the defendant, 
and the grounds upon which a reversal of the decree is prayed 
sure as follows: 

That the court could not obtain jurisdiction in the matter by 
enjoining the proceedings of the court below, that had and was 
exercising jurisdiction of the matter in controversy, in accord- 
ance with the laws of the State. 

That portion of the decree of the court relating to the title 
of property was erroneous, for the reason (as will appear from 
the evidence of the plaintiff) that plaintiff was.the tenant of 
defendant, and could not, therefore, dispute the title of his said 
landlord. 

The court erred in deciding that there was no answer on file, 
on the ground that the jurat to the answer on file was defective ; 
complainant objecting to said answer only in that particular. 

The court erred in subsequently ruling that there was no an- 
swer in, after granting thirty days in which to amend or file 
answer, said answer originally filed having been sworn to anew 
and filed by defendant within said thirty days. 

The court erred in refusing defendant permission to amend 
the jurat to his answer so as to conform to the rules and practice 
of the court. 

The court erred in decreeing on the title to the property in- 
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volved, when the original suit which the court was prayed to 
enjoin was only for possession. 

The court erred in granting a decree as confessed, and permit- 
ting complainant to proceed ex parte to a final decree. 

The court erred in making a decree which virtually annuls 
and sets aside a former decree of the United States District 
Court for the Northern District of Florida, and also a certifi- 
cate of sale from the United States Direct Tax Commissioner. 


Bolling Baker and R. M. Smith tor Appellants. 
J. P. Sanderson tor Appellee, submitted in brief. 


1. Exception is to the court below taking jurisdiction of tlie 
case. 

It is the province of a court of chancery to stay proceedings 
at law and take jurisdiction, when there are equities existing 
between the parties which can not be made available at law. 

The equities in this case grow out of the contract set up in 
the bill, explained by the averments of its purpose and meaning 
as construed by the parties. 

The principle is fully established, that the jurisdiction of any 
court exercising authority over a subject, may be inquired into 
in every other where the proceedings of the former are relied 
on and brought before the latter. Elliot vs. Piersol, 1 Peters, 
340; 3 How., 750. This case approves and affirms the case in 
1 Peters, 340. 

2d Exception has no application to this case. The facts upon 
which the exception is based do not exist, and are not presented 
by the record, 

3d Exception. The answer filed was the answer of an attor- 
ney at law, and not of the defendant. This is not admissible. 
The plaintiff is entitled to answer of defendant, and in this case 
the answer filed was no answer; it was not even sworn to by 
the attorney who filed it. Read vs. Consequa, 4 Wash., C. C., 
174. The filing of an answer after decree pio confesso is no 
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ground for moving to set it aside. 1 Dan. Ch., Ed. 1865, p. 
5@, 745—note. There was no jurat, no answer on file, hence 
nothing to amend. Answer had been stricken out. 1 Dan, 
Ch., Ed. 1865, 747, note 1; ibid. 745, note 2, and ibid. 503, notes. 

4th Exception. The facts as shown by the record sustain the 
ruling of the court. The answer having been stricken from the 
file in the cause and not refiled, there was no such paper in 
court; but even the jurat of defendant to his attorney’s answer 
was made thirty days after the time had expired within which 
defendant had leave to file his answer, The record does not 
show that any further application was made for leave to file 
answer or open decree pro confesso which had been taken at 
rule day in November, while the jurat of defendant was made 
to the attorney’s answer in December. 

5th Exception can not be considered as having any force. 
The record does not show that any application was ever made 
to the court for any such purpose, and if there had been, the 
court could not have allowed it. 1 Dan. Ch., Ed. 1865, 505, 506, 
note }, 

The decree was regularly taken at rule day in November, at 
the time prescribed by the rules. No application, as appears 
of record, made to vacate or set aside the decree pro confesso, 
it was made absolute. The court had no alternative. Ch., 
Rule 18, and Thomp. Dig., 457. 

On an appeal from a final decree, based on a decree pro con- 
Jesso, the party in default is estopped from all inquiry into the 
proceedings subsequent to the default. Only that which 
has been done prior to the decree pro confesso is open to exam- 
ination before the appellate court. Betton vs. Williams, 4 Fla., 
11 and 15; Megin. vs. Filor, ibid., 107. 

By the default, all the allegations properly made in the bill 
are confessed, and the allegations thus admitted are sufficient 
to sustain the decree. 

Exceptions 6 and 8 are taken to proceedings subsequent to the 
decree pro confesso, and are not open to examination. Hf they 
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were, there is no error pietinel by elites of hin. The titles 
are set up in the bill under which both parties claim, and 
brought before the court, and there is nothing upon the plead. 
ings that show they were not rightfully there. 

7th Exception. The record contradicts the assumed fact on 
which the exception relies for error. The record shows, and 
counsel admits, that he was present at the final hearing, and 
prayed an appeal in open court. The facts not existing, the 
exception falls. 

8th Exception. There is no force in this exception. The bill : 
alleges that, in the case of confiscation, there was no service 
on appellee, and that he had no notice of the institution of the 
suit or proceedings in the U. S. Court; that he never appeared 
or had his day in court; and the authority in | es above 
cited, is ample to cover this exception. 

The record does not contain sufficient to enable this court to 
pronounee such a decree as the court below ought to have done, 
should it proceed to do so, or to determine whether the court 
below erred. Are the evidences of title-deeds, or contract, or 
other evidence so placed on the record as to authorize this court 
to regard them ? 

The rule of this court prescribes what is necessary to be done. 
Each document offered in evidence on the trial, must bear the 
evidence of having been read on the trial, as prescribed by 
the rule, or the court will not consider them; and it is not 
the fault of the appellee if they are not, nor can such de- 
fects operate to his prejudice. When they are wanting, the 
plain duty of this court is to affirm the decree. 

The same rule applies here as in a case at law. The party 
excepting must at law, at his peril, place so much in his bill of 
exceptions as shows the court did err to his prejudice. Proc- 
tor vs. Hart, 5 Fla., 468. 

To apply this principle to a chancery cause, the appeliant must, 
at his peril, see that his record contains all that is essential to, 
enable this court to ascertain the errors of the court below, if 
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any, and the facts necessary to enable the appellate tribunal to 
correct them. 

There is nothing in this record to enable this court to ascer- 
tain and correct any errors, if any exist, and the decree should, 
therefore, be affirmed. J. P. SANDERSON, 

Att’y for Appellee. 


WESTCOTT, J., delivered the opinion of the court: 


This isan appeal in Chancery entered after a final decree based 
upon an order taking the bill for confessed in the court below. 
The statute of 1853 allowing appeals from interlocutory orders 
does not change the rule laid down in this court in the case of 
Betton vs. Williams, 4 Fla., 14, as it expressly provides that 
an appeal entered after final decree shall bring up the interlocu- 
tory orders for review, and that the postponement shall not be 
held as an acquiescence. It was held by this court in the case 
mentioned that such an appeal could only bring before this 
court the proceedings in the cause anterior to the default upon 
which the order taking the bill for confessed was based, and it 
is only to that extent that we open the record in this case. 
There is, however, this distinction between this ¢ase and the 
ease of Betton vs. Williams. In the last case, after the de- 
murrer was overruled, the case was abandoned, and there was 
no appearance at the hearing or exception to the final decree. 
It passed by default. Here there was no abandonment, but ap- 
pearance at the hearing and exception to the final decree. 25 
Wend., 250. 

It is true that the proceedings are ex parte after the entry 
of the order that the bill be taken pro confesso, but the de- 
cree under the statute is required to be such as is “ proper,” 
and consequent froma the matter of the bill, and in making 
which there is necessarily the exercise of a judicial judgment, 
the plaintiff not being allowed to take such decree as lie can 


abide by. 2 Smith’s Ch’y Practice, 24; Thomp. Dig., 457. 
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It is unnecessary in determining this case to say whether the 
appearance at the hearing and exception to the final decree 
modifies the rule announced in the case of Betton vs. Williams, 
nor do we express any opinion upon that subject, or upon the 
regularity or propriety of the interlocutory order in this case 
striking out the answer. 

The appeal in this case bringing before this court the record 
prior to the default, the bill is open for our inspection, and if 
upon the face of the bill there is no equity, or there is a plain 
and adequate remedy at law, the case must be remanded with 
directions conformable to that view. It may be urged that no 
such objection being made in the pleadings or presented in the 
decree of the Chancellor, this court cannot consider them. 
Such, however, is the practice of appellate tribunals in Eng- 
land, and such is the practice in the Supreme Court of the 
United States. 1 Phil., 399; 12 Ired., 231; 19 Howard, 278; 
8 B. Mon., 137. 

The rule should certainly prevail in cases of this character. 
The case as stated by the bill is briefly as follows: Each 
party, plaintiff and defendant, claim title to certain real estate. 
There are suits pending in the courts of the United States 
which it is thought involve the questions upon which their re- 
spective rights depend. The plaintiff in actual possession, and 
who claims both possession and property, and the defendant 
not in actual possession, but who claims the right of possession 
as well as property, make an agreement that plaintiff shall re- 
tain possession without prejudice until the matter is determined 
by the United States Circuit Court in the cases pending in that 
court, and if the questions are determined against him he 
agrees to pay a reasonable rent, to be determined by the parties 
after the decision of the circuit court. It is alleged that in 
violation of this agreement the defendant, before these ques- 
tions are decided by the circuit court, claiming that the rela- 
tion of landlord and tenant exists between them, institutes his 
action in a magistrate’s court to recover possession upon the de- 
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fault of his tenant (whieh | he allies plaintiff to be) in thie pay- 
ment of rent which he states is due, whereupon this bill is filed. 
It describes the title of the plaintiff, as well as the title of the 
defendant, sets out the agreement for possession in the plaintiff 
as above described, and its violation by defendant, and prays 
that defendant’s title be set aside, and for a perpetual injunction 
against the defendant, his heirs, and assigns, restraining them 
from ever setting up any title or claim in the property. 

Upon the case made by the bill, plaintiff's remedy in the 
possessory action is to show for cause the agreement under 
which he is in possession, and taking the case as he states it, it 
is a plain and adequate remedy at law. Thomp, Dig., 398. 

Without determining any question connected with the decree 
of the District Court of the United States, or the tax sale, it is 
evident that under this agreement as described i in the bill, 
plaintiff has no more right to come into a court of equity to 
settle the question of title, than has defendant to seek a court 
of law to establish his asserted right of possession. They have 
agreed to abide the decision of another tribunal. The agree- 
ment as stated in the bill is not that defendant shall remain in 
possession permanently without 2 payment of rent, but that he 
shall remain in possession until the cases are determined by the 
circuit court, and in the event the decision is against him he 
shall pay such rent as is then agreed upon. If the decision 
should be against him, and he should make default in payment 
of the rent agreed to be paid, a right to institute the possessory 
action would accrue to defendant. While this is the agree- 
ment, the prayer of the bill is for a perpetual injunction. 

We must assume that the agreement mentioned in the bill is 
executed so as to be available at law to meet the possessory 
action. This being so, the parties should be left as they have 
placed themselves by their agreement, which prohibits this court 
from settling the question of title, as well as the magistrates 
court from adjudicating the question of possession. 

The facts claimed as constituting the equities in this bill are 
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based principally upon the agreement which it sets up, and 
that agreement, if it is as described, is a good defense at law to 
the possessory action, which does not involve the title. 

An injunction to stay proceedings at law is not granted 
where the injury complained of is plainly remediable by the 
court of law, as in this case. Story’s Eq., § 875; Mit. Eq. 
Pldg., 127, 128, 131. 

We cannot view the case as one in which the agreement has 
been rendered inoperative by the act of the parties, among 
other reasons, because the plaintiff claims the benefit of it in 
his bill. But if it could be so viewed it leaves the bare ques- 
tion of title, and a court of equity will not entertain a bill 
where the plaintiff in possession seeks to enforce a merely legal 
title to land without any supervening equity. 19 How., 278; 
2 Sch. and Lef., 209, 210; 2 Bro. P. C., 39; 44 Barb., 167. 

That there was no jurisdiction in the court of the United 
States, or that there was no personal service in the proceeding 
against the property when sold under the decree of confisca- 
tion (which are the allegations in the bill), are not supervening 
or extraneous equities which will enable 2 complainant in pos- 
session to settle in a State court of equity an admitted question 
of title between himself and the purchaser at the confiscation 
sale. Besides, should it be conceded that a State court of equity 
could under these circumstances settle the question of title, it 
certainly acts too hastily and without due consideration when, 
in the absence of a transcript of the record of the decree or 
judgment of the court of the United States, it proceeds to 
adjudge it, as well as the proceedings under it, void. Such mat- 
ter, in the language of the statute, is not “proper to be de- 
creed ” without at least a transcript of the record, and courts of 
the State, as well as the courts of the United States, should be 
well satisfied that they do not exceed their powers, and that 
they act upon sufficient evidence, when they deal with the judg- 
ments and decrees of each other. 

In this case no parties but the plaintiff and defendant are 
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concerned in the question, and there is no pretence for avoiding 
a multiplicity of suits within the meaning of the authorities 
upon that subject. 19 How., 279; 2 Sch. and Lef., 210. 
The bill should have been dismissed at the hearing. 
It is ordered, adjudged, and decreed that the decree in this 
cause is reversed and set aside, and that the cause be remanded 
to the court below with directions to take such further proceed- : 
ings therein as are conformable to the views expressed herein 
and the principles of equity. 


RANDALL, €. J. 
































Concurring with the opinion of the court in the disposition 
of this.case, I desire to add the following suggestions, which 
are deemed pertinent to the character of the case and the nature 
of the proceedings had before the Chancellor. ° 

The record in this case is in a very confused and almost unin- 
telligible condition. The rulings and orders of the Chancellor 
in relation to the answer which the defendant attempted to put 
in, are vague, and indeed, the indorsement which appears on 
the back of the answer itself, is the only order in the record 
preceding the final decree in respect to it, although the decree 
pro confesso, signed by the complainant’s solicitors, recites that 
the defendant is “still in default to answer,” having failed to 
answer “in compliance of law and the order of this honorable 
court.” J am therefore unable to discover that the court, prior 
to the final hearing and decree, did actually strike out the an- 
swer to which the defendant had annexed his affidavit, ou the 
7th day of December, 1867, or that it was adjudged by the 
court to be insufficient, or not in compliance with the supposed 

order requiring the said answer to be sworn to. The record 
should show that the answer was struck off by the court. I 
know of no rule giving the solicitors the power to adjudicate 
upon the sufficiency of an adversary’s pleading. But in view 
of the final determination of the case, it is unnecessary to take 
any order relating to these proceedings. 
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The bill alleges that the defendant “ claims to have an inter. 
est in the premises by reason of a purchase under a certain 
confiscation sale, had by and under a decree rendered in the 
United States District Court,” and also by reason of a certain 

_tax sale, had on the 13th February, 1865, by the U. 8. Direct 
Tax Commissioners, under a certain act of Congress, for the col- 
lection of direct taxes in the insurrectionary States, and alleges 
that said confiscation sale, and the tax sale, were irregular, 
not made in conformity to law, are void and fraudulent, and 
the acts of Congress aforesaid were unconstitutional, inopera- 
tive, and void. As to the said direct tax sale, the bill does not 
show that the defendant claims to hold any tax certificate or 
tax deed of said premises, but it alleges that such tax sale, and 
another tax sale of said premises, made in June, 1863, had beer 
“set aside by the Beard of Tax Commissioners, wnder and by 
direction of the Government of the United States.” By the 
complainant’s own showing, then, the defendant’s “claim” un- 
der the tax sale is not a color or cloud of title, but a mere 
empty pretext, which would not be regarded by any court, and 
cannot be made a source of serious annoyance to the complains 
ant, or against which he is entitled to invoke the aid of a court 
of equity to obtain relief, as his remedy at law is unquestionable, 
plain, and adequate; indeed, the prayer that said tax sale be 
set aside, would seem to be superfluous, the government of the 
United States and the Tax Commissioners having already set it 
aside and annulled it. sccording to the averment in the bill of 
complaint. 

The bill prays that the said confiscation sale may be declared 
void, and that the defendant’s title thereunder be set aside and 
declared void, and that the defendant be enjoined from asserting 
any interest in said premises thereunder, &¢. The complainant 
(appellee) insists that “the principle is well established, that the 
jurisdiction of any court exercising authority over a subject, 
may be inquired into in every other court, when the proceed- 


ings of the former are relied on and drought before the latter by 
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the party claiming the benefit of such proceedings.”* This is 
unquestionably true. Whenever a party introduces the pro- 
ceedings or judgment of one court before another court, it can 
have no weight or force, if the court whose proceedings are so 
sought to be used, had no jurisdiction; and its record may be 
examined to ascertain its authority and jurisdiction; yet this 
right to question the jurisdiction is not in the nature of appel- 
late or supervisory power, but a rae of evidence. 

In this case the complainant, by his bill, seeks to examine, 
review, and set aside the judgment and decree of the District 
Court of the United States, and to cancel and destroy the effect 
and power of such decree; in other words, the circuit court of 





this State is invoked to assume the character of an appellate 
tribunal, to decide whether the proceedings of the U.S, District 
Court are regular and according to law, and to reverse or annul! 
such judgment or decree of the federal court. This is not the 
first time that such an experiment has been attempted. The 
lessons of history, too fresh in the memory of all, should have 
dispelled the notion of the supremacy of the States and 
State courts over the proceedings of the judicial tribunals of 
the United States, acting under and in the enforcement of the 
laws of the United States. The government of the Union has 
provided high tribunals, and invested them with full power and 
authority to examine and correct all errors committed by its 
inferior courts, and to keep them within their appropriate limits. 
The decisions of the appellate judicial tribunal of the federal 
government, upon questions arising wider acts of Congress, are 
tinal, conclusive, and binding upon the judicial and politica! 
agents alike of the general and State governments; and in the 
event that the inferior courts of the United States transcend 
their authority and jurisdiction, the appellate power of the Su- 
q preme Court affords a plain, adequate remedy. 

But it may be said that the writ of injunction sought, is in no 
sense 2 prohibition to the court in the exercise of its jurisdiction ; 
that it is not addressed to the court, and does not affect to in 
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tertere with it; that the process is directed only to the party; 
that it does not assume superiority over the federal court in 
which the proceedings were had, or attempt to control its proper 
jurisdiction. Unfortunately, however, the remedy sought here 
is to prevent the execution of the judgment of the District 
Court. An execution is the “fructus, finis, et effectus legis.” 
The execution stayed or prohibited, destroys the effect of the 
judgment itself, and renders it of no value. Cases may occur, 
perhaps, where, by reason of the transactions of parties to a 
judgment rendered in the U. S. Court, the party may be en- 
joined by a State court from enjoying the fruits of the judg- 
ment. But this is not such a case, 

In Duncan vs. Darst e¢ ai., 1 How., 301-8, the court say: 
“The general rule is, (6 Watts R., 144, and nothing is better 
settled,) that an officer is not justified in obeying the order of a 
judge, or court, having no jurisdiction in the matter; and this 
rule applies in an especial manner, as between the State and 
federal courts, where it never has been supposed that the judges 
ot the one could control the process of the other. If it was 
otherwise, and writs of injunction, of supersedeas, and orders 
to discharge defendants from imprisonment, could be granted 
by State courts, or judges, to render ineffectual process issued 
from the courts of the United States, the jurisdiction of the 
latter might be, and probably would be, overthrown in parts of 
the Union; as it would be the exercise of the power of prohibi- 
tion, and might be extended to defeat the fruits of all judgments 
rendered by federal courts and judges. A conflict of jurisdic- 
tion fraught with more dangerous consequences could not well 
be supposed.” In the same case the court remarks: ‘As State 
courts or magistrates cannot be compelled to aid a federal court 
in the exercise of its jurisdiction, so neither can they be per- 
mitted to restrain its process by injunction or otherwise, as was 
held in McKim vs. Voorhies.” 7 Cranch, 279. The same was 
held in English e¢ ad. vs. Miller e¢ al., 2 Rich. Eq. R., 320. The 
complainants filed a bill praying an injunction to restrain the 
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collection of an execution issued upon a judgment recovered in 
the U. S. Circuit Court for South Carolina, The Chancellor 
says: “If the complainants had any peculiar equitable ground 
of relief against the judgment, their application should have 
been made on the equity side of the court which rendered the 
judgment. This court has certainly no authority to enjoin the 
proceedings of the federal court.” On appeal to the Court ‘of 
Appeals in equity, the decree of the circuit court was affirmed. 

In the cases of Ableman vs. Booth, and United States vs. 
Booth, 21 Howard, 506, in which a District Court of the United 
States, having convicted and sentenced the defendant, Booth, 
to imprisonment under a statute of the United States, the Su- 
preme Court of a State discharged the defendant from impris. 
onment under the writ of habeas corpus, on the ground that, in 
the opinion of the State court, the act of Congress under which 
he was convicted was unconstitutional and void, the Supreme 
Court of the United States say: “The supremacy of State 
courts over the courts of the United States, in cases arising un- 
der the Constitution and laws of the United States, is now for 
the first time asserted and acted upon in the Supreme Court of 
a State. The supremacy is not, indeed, set forth distinctly and 
broadly, in so many words, in the printed opinions of the judges. 
It is intermixed with elaborate discussions of different provis- 
ions of the fugitive slave law, and of the privileges of the writ 
of habeas corpus. But the paramount power of the State court 
lies at the foundation of these decisions; for their commentaries 
upon the provisions of that law, and upon the privileges and 
power of the writ of habeas corpus, were out of place, and their 
judicial action upon them without authority of law, unless they 
had the power to revise and control the proceedings in the 
criminal case of which they were speaking ; and their judgment, 
releasing the prisoner, can rest upon no other foundation.” “If 
the judicial power exercised in this instance has been reserved 
to the States, no offense against the laws of the United States 
can be punished by their own courts, without the permission and 
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according to the judgment of the courts of the State in which 
the party happens to be imprisoned ; for, if the Supreme Court of 
the State possessed the’ power it has exercised in relation to 
offenses against the act of Congress in question, it necessarily 
follows that they must have the sante judicial authority in rela- 
tion to any other law of the United States; and consequently, 
their supervising and controlling power would embrace the 
whole criminal code of the United States, and extend to offenses 
against the revenue laws or any other law intended to guard 
the different departments of the general government from fraud 
or violence. And, moreover, if the power is possessed by the 
Supreme Court of one State, it must equally belong to every 
other State in the Union, when the prisoner is within its territo 
rial limits; and it is very certain that the State Courts would 
not always agree in opinion; and it would often happen, that 
an act which was admitted to be an offense, and justly punished 
in one State, would be regarded as innocent, and indeed praise- 
worthy, in another. 

“No State can authorize one of its judges or courts to exer 
cise judicial power within the jurisdiction of another and inde 
pendent government. The powers of the general government, 
and of the State, although both exist and are exercised within 
the same territorial limits, are yet separate and distinct soy 
ereignties, acting separately and independently of each other 
within their respective spheres ; and the sphere of action appro- 
priated to the United States is as far beyond the reach of the 
judicial process issued by a State judge or court as if the line 
of division was traced by landmarks and monuments visible to 
the eye. 

“The Constitution contemplated that in the sphere of action 
assigned to the Federal Government, it should be supreme, and 
strong enough to execute its own laws by its own tribunals with 
out interruption from a State or from State authorities. And it 
was evident that anything short of this would be inadequate to 
the main objects for which the Government was established. 
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“The judicial power (of the United States) was justly re- 
garded as indispensable, not merely to maintain the supremacy 
of the laws of the United States, but to guard the States from 
any encroachment upon their reserved rights by the Federal 
Government. And as the Constitution is the fundamental and 
supreme law, if it appears that an act of Congress is not pur- 
suant to and within the limits of the power assigned to that 
Government, it is the duty of the courts of the United States to 
declare it unconstitutional and void.” 

The court says further: “Tf the authority of a State, in the 
form of judicial process or otherwise, should attempt to control 
the marshal or other authorized officer or agent of the United 
States in any respect, it would be his duty to resist it and call 
to his aid any force that might be necessary to maintain the 
authority of law against illegal interference. No judicial pro- 
cess, whatever form it may assume, can have any lawful author- 
ity outside the limits of the jurisdiction of the court or judge by 
whom it is issued; and an attempt to enforce it beyond these 
boundaries is nothing more than lawless violence.” 

Now. in the case at bar, the court of the State is invoked to 
issue its injunction to prevent a citizen from obtaining benefits 
that have been accorded to him under the operation of a judg- 
ment of a court of the United States; and the State court has 
proceeded to adjudge unlawful and void an apparent right ac- 
quired in pursuance of such judgment on the ground that the 
Hederal court had exceeded its judicial power, and has issued 
its injunction “ forbidding and restraining the defendant from 
ever setting up any title or claim by reason of said confiscation 
sale.” 

The judgment and decree of the cireuit court, therefore, is 
nothing more nor less than an attempted exercise of a guast 
appellate jurisdiction, bringing in review and annulling the 
judicial proceedings of a tribunal having exclusive jurisdiction 
of the subject matter, and threatening a party with the pains 
and penalties of disobedience and contempt, if he shall at- 
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tempt to enjoy the fruits of the judgment of the Federal court. 
I conceive that the circuit court had no power to award the 
“relief” prayed for, and that its proceedings tend to bring on 
a conflict between the State and Federal authorities, if either 
should proceed to enforce its decree. 

It is further alleged by the complainant in his bill that the 
defendant was in possession of the premises in question prior to 
the third of November, 1865, under his said pretended titles. 
Instead, however, of commencing his action at law to recover 
such possession, and establishing his own superior title, (in 
which action the defendant, by setting up and claiming his 
rights growing out of the confiscation sale and the tax sales, 
would have subjected his evidences of title to inquiry and ad. 
judication, upon the principle that “the jurisdiction of any 
court exercising authority over a subject may be inquired into in 
every other court when the proceedings of the former are relied on 
and brought before the latter by the party claiming the benefit 
of such proceedings,”) he entered into an agreement with the 
defendant whereby he obtained possession of the premises sub- 
ject to the legal rights of the parties, to be determined by the 
courts, and the respective parties agreed to await and abide by 
the adjudication of the courts in cases already commenced or 
about to be commenced, and engaged that in the event that the 
final decision of the courts should be in favor of the tax pur 
chasers, the complainant was to pay the defendant 2 reasonable 
rent, to be determined after such final decisions by and be- 
tween the parties; and that this complainant has ever since 
occupied said premises, awaiting the final decision of said courts 
in cases already commenced and pending before the United 
States Circuit Court; and says that the defendant, disregard- 
ing said agreement in July, 1867, demanded payment of six 
hundred dollars of rent or the possession of the premises, and 
threatened to invoke the aid of the proper authorities in case 
the complainant should refuse to comply with the demand ; and 
that the defendant had commenced a proceeding against him 
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before a justice of the peace for the purpose of removing com- 
plainant from said premises, all which actings and doings are 
alleged to be “contrary to the express understanding, and in 
violation of said agreement, and contrary to equity and good 
conscience.” 

I have no doubt that under this state of facts the proceedings 
before the justice of the peace would have been dismissed when- 
ever such facts should appear. This agreement estops the defend- 
ant from taking any such measures to obtain possession. His right 
of possession, as well as his claim for rent, depends upon the ad- 
judication of questions affecting the title and interests of the 
respective parties in the premises, according to the terms of the 
agreement as set forth in the bill. 

It is claimed that the complainant, by reason of the violation 
of the agreement in instituting such proceedings before the 
justice of the peace on the part of the defendant, had a right to 
abandon and treat the contract as rescinded, and having the 
advantage of possession under the agreement, to file this bill to 
secure himself from the annoyance of the suit before the justice, 
and to cancel all the defendant’s pretended evidences of title ; 
and he may say that he is not in a condition to bring an action 
of ejectment because he is already in full possession, But if 
he chooses to abandon the. agreement, and resort to meas- 
ures not contemplated by it, because the defendant has not 
kept it, he must not take any such advantages of the agreement 
himself as is given by his being in possession under it. If 
he abandons and rescinds it in one respect he must abandon 
it altogether ; and having placed the premises in the condition 
in which he found them, to wit: in the possession of the de- 
fendant, he then has his plain, adequate, and complete remedy at 
law, and may accomplish thereby and enjoy the full benefit of 
all his legal rights as fully and completely as he undertakes to 
do by this bill. 

When he shall have restored the defendant to the position in 
which he found him, and by his appropriate action recovered 
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the possession of the premises, his own rights and tic rights of 
the defendant will have been duly passed upon by a court and 
jury, and he will be under no necessity of invoking the aid of a 
court of equity; but if he desires to reverse and set asi:le the 
judgment of the court of the United States, he must proceed 
betore those tribunals which have the jurisdiction and power to 
give him the remedy sought. 
In my opinion the bill should be dismissed. 





Joun R. Kiresee and Winiiam D. Barnes, APPELLANTS, Vs. 
Mariz E, Myrick, APPELLEE. 


1. Under the statutes regulating appeals in chancery from final or inter- 
locutory decrees a bond is not necessary to perfect an appeal. The only 
result attending a failure to give bond under the statutes is, that the appex! 
does not operate as a supersedeas. 


2. Where an appeal is prosecuted from an interlocutory order or decree 
in chancery, under the act of 1853, if the bond is in a sufficient amount 
and so conditioned as to secure the appellee fully in his rights, as well as 
for all damages in the event the decree of the court below is affirmed, either 
in whole or in part, it is a sufficient bond. 


Appeal from the Circuit Court of Jackson county. 
This was a motion to dismiss the appeal for the want of a 
bond. 


Youge, tor the motion. 


J. Fo MeCleiian, with whom were Papy and Peeler, against 
the motion. 


WESTCOTT, J., delivered the opinion of the court: 
This is « motion to dismiss the appeal in this cause, upon the 
ground that “no sufficient bond is given as required by law.” 


Many questions were discussed at bar as to the sufficiency of 
the bond in this cause under the statutes regulating appeals in 
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chancery. These questions can only be the proper subject-mat- 
ter of consideration in the event that a bond is required to per- 
fect an appeal in chancery causes. If no bond is required under 
the statutes, then the inquiry as to the sufficiency of the bond 
here becomes unnecessary for the purpose of determining this 
motion. 

The statute regulating appeals in chancery from final decrees, 
the statute of February 11, 1832, provides that appeals may be 
taken from final decrees at any time within two years. 

As remarked by Justice Thompson in 5th Fla., 252, these ap- 
peals from the equity side of the court operate as a supersedeas 
in two cases. 

First. “ When the appeal is entered, as in other cases, as pro- 
vided by the general law of February 10, 1832, Thomp. Dig., 
446, which is during the term of the court in which the decree 
is pronounced, or within ten days after adjournment ; and sec- 
ondly, when being taken within two years after it is pronounced, 
a justice of this court shall allow its operation as such upon 
giving bond and security as required by law. Thomp. Dig., 
462. The first-named supersedeas is obtainable as a matter of 
right, subject to no condition except that of giving the security 
required by law, and the other rests in the exercise of the sound 
diseretion of the judge.” 

What effect the act of 1853 may have upon this subject, in 
providing that causes may be heard and determined in vacation 
as well as term time, it is unnecessary to consider here. 

The act of January 7, 1853, authorizes appeals to be taken and 
prosecuted from any interlocutory order, decision, judgment, or 
decree of the circuit court of this State when sitting as a court 
of equity ; but appeals in these cases do not operate as a superse- 
deas unless the judge of the cireuit court or a Justice of the Su- 


\ preme Court, on inspection of the record, shall think fit to order 
j and direct a stay of proceedings, and no appeal thus allowed 


can operate as a supersedeas, except on the conditions prescribed 
by law. 
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The conditions prescribed by law in cases of appeals from 
final decrees, which must be complied with before the appeal 
from the interlocutory order, decision, or decree can operate as 
a supersedeas, are to be found in the act of February 10, 1832, 
construed in connection with the other acts upon the subject. 

Where an appeal is taken from an interlocutory order or de- 
cree, the bond is sufficient to justify an order of supersedeas if it, 
in case of a failure to reverse the order or decree either in 
whole or in part, is so conditioned as to bind the sureties for its 
performance, or for damages in case of non-performance, ii so 
far as it is affirmed by the appellate tribunal. 

The purpose of the bond is to secure the appellee in the bene- 
fits of the decree or order, in the event that the appellate tribunal 
refuses to sustain the appeal in whole or in part, and we think a 
supersedeas should be awarded when such is the case, and the 
justice thinks, in his diseretion, that it is a case justifying a super- 
sedeas. The act of 1853, when a supersedeas is desired, should 
be construed with reference to its object and purpose, its spirit 
and intent, which is to secure the appellee fully in his rights, as 
well as for all damages, in the event the decree of the court be- 
low is affirmed either in whole or in part, and if the condition 
of the bond is such as to secure this end, it is in our judgment a 
substantial compliance with its requirements. 

So far as the matter of costs is concerned there is no difter 
ence, and the bond must come up strictly to the requirements 
of the old law. 

The statutes regulating appeals from the equity side of the 
court, Thomp. Dig., 462, and chap. 521, Laws of Fla., authorize 
first an appeal in general terms, whether the decree be final or 
interlocutory, and then under a proviso prescribe conditions upon 
which the appeal so authorized by law shall operate as a super- 
sedeas. 

Recollecting the office of a proviso, which is simply to qualify 
and restrain some preceding general grant of powers or rights, 
we are clearly of the opinion that the only result of 2 failure to 
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give bond in appeals in chancery, is that the appeal does not op- 
erate as a supersedeas, and that it is not good ground to dismiss 
the appeal. The law requires a bond, for the appeal. to operate 
as a supersedeas. There is no general requirement of a bond to 
authorize an appeal in chancery. 

In this view it is unnecessary to determine whether the bond 
in this case comes up to the requirements of the law, before a 
supersedeas can be awarded. If a supersedeas has been im- 
providently granted, this motion is not the remedy. 


Motion overruled. 








Joun R. Kinser anp Wintiam D. Barnes, APPELLANTS, Vs. 
Marit E. Myrick, APPELLEE. 


1. The husband having executed a deed conveying the whole of his 
estate, the conveyance will not be set aside, upon a bill by the wife 
charging that the husband was of unsound mind, and incapacitated to 
contract at the date of its execution. ' 

2. Where such a bill is brought by the wife against the grantee of the 
husband, there being no equity in the bill, or prima facie case made 
against the defendant, an interlocutory order, directing such grantee to 
pay an allowance to the wife pendente lite, is improper. 


Appeal from the Cireuit Court of Jackson county. 
The opinion of the court states the case. 


J. F. MeClellan 2nd Papy & Peeler, for Appellants. 


We insist, under the first error assigned, that John D, Myrick 
should have been made, and is, a necessary party to this bill. 
He is interested in the estate to be affected by the decrees, and 
under the deeds there is a resulting trust to him, if anything is 
left after the object of the trust has been accomplished; and 
this rule will apply with equal force to the creditors enumerated 
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in the exhibits. Story’s Equity Pleading, 72, 78, 135, 139, 81, 
70; 1 Danl. Ch. Ple. and Pr., 202; 4 Wash., C. C. Rep., 202; 1 
Hill, N. Y., 97. W. D. Barnes, the agent of John R. Kilbee, 
should not have been made a party. Story’s Eq. Ple., $231. 

The complainant cannot sue alone, for the bill discloses the 
fact she is a married woman, and should sue by next friend. 
Complainant falls within none of the exceptions to this rule. 
Story’s Equity Pl., 61; 1 Daniel’s Ch. Prac., 84, 105, 106. 

The second eftror assigned embraces a very wide field of dis- 
cussion. We claim the complainant fails to disclose, by her 
bill, the fact that she has any interest in the property she seeks 
to charge. It is clear the courts of this State have no jurisdic- 
tion over the person of John R. Kilbee, or the property in Vir- 
ginia embraced in one of the exhibits to the bill. 4 Md. Ch. 
Rep., 60. The deed of an idiot or lunatic is not absolutely 
void, but voidable; but we insist the complainant in this cause 
cannot avoid the deeds of 27th of October, 1866, because 
there is no privity of estate or of blood between her and John 
D. Myrick. This question will be fully discussed by my associ- 
ate counsel. 

It does not appear from this bill that John D. Myrick, who 
made the deed, was a lunatic at the time or before, or that the 
inquisition alleged to have been taken, covered and embraced 
the date of the making of the deeds. If it had, the deeds are 
not of necessity void, if fair, and with notice; especially where 
the parties cannot be reinstated. Neil vs. Morely, 9 Vesey, 478 
and note. Notice is not alleged, and indeed the complainant 
admits that she sought to impress upon the friends of John D. 
Myrick the fact that he was quite sane. John R. Kilbee was his 
friend. The parties cannot be placed in statu quo. The estates 
in Virginia have been sold and the money applied. 

It is not charged in the bill that there was any fraud used by 
John RK. Kilbee to procure the executions of the deeds, or that 
the objects of the deeds were not necessary and beneficial to 
Myrick. It is not charged that they were beneficial to John 











TERMS HELD IN 1868-9. 421 




















John R. Kilbee and Wm. D. Barnes vs. Marie E. Myrick—Argument of Counsel. 





R. Kilbee, or that the debts they were made to pay off did not 
exist. Courts of equity interfere upon the ground of fraud. 
There was nothing, and there is no charge in the bill, that Kilbee 
acted in the matter mala fides. 9 Vesey, $482; 7 Story’s Equ., 
226, 227; 2 Paige’s Ch. Rep’ts, 153; 5 ibid., 242. 

As to the three errors assigned, the courts should not have 
made the order in the first place, and therefore should have set 
it aside. Before the court acted, the question should have been 
tried as to whether Myrick was a lunatic when the deeds were 
made. 9 Vesey, 605. No order should have been made affect- 
ing the estate in the hands of the trustee, Kilbec, until there 
was an answer put in by the defendants, and because Myrick 
was insolvent. 5 Wheaton, 424; 17 Howard’s 8. C. Rep., 130; 
{ Md. C. Rep’ts, 126. 

The exceptions to the Master’s Report were properly taken 
There was no evidence before the master to sustain his 
report. 

The evidence before the master showed that John D, Myrick 
was insolvent, and that the property in the hands of Kilbee 
would not pay his debts. See Barnes and Odum’s affidavits. 
The evidence showed the complainant was not without means. 
See Barnes and Odum’s affidavits. There was no other evi- 
dence before the master, none is filed, and none is taken. None, 
whatever, is referred to. 

As to the last error assigned, the bill does not show the com 
plainant had any interest in the property embraced in the deeds, 
either in law or equity; therefore she could not apply to have 
them set aside or annulled. And besides, the parties are not 
before the courts who could ask them annulled or set aside, 
and therefore no order should have been made in complainant’s 
behalf. Fonblanque’s Equ., 50 and 57; 4 Danna, 349; 1 J. J. 
Marshal, 245, 248, 2 Blk’s Comm., 290; & Paige’s Ch. Rep., 
609; ibid., 325; ibid., 445. 

By these authorities only privies in blood and representatives 


can avoid the deed of a lunatic. The same is true of infants. 
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2 Kent’s Com., 261 and 262; 6 Johnson’s Rep., 257. Privies in 
estate cannot. 2 Dev. & Batt, 323. 

Hawkins & Bush and C. C. Yonge, tor Appellee. 

Geo. S. Hawkins, in behalf of Appellee. 

Mrs. Marie Myrick, in this case, makes an application for an 
allowance, by way of maintenance, out of the estate of said 
John D. Myrick, a lunatic, said estate being in the hands of W. 
D. Barnes, his guardian or committee. A decree was made by 
the court allowing the sum of sixty dollars per month for the 
yearly support of Mrs. Myrick, and the sum of five hundred dol- 
lars for court expenses in obtaining the decree. 

The whole or entire decree is resisted, and appeal taken. We 
contend that the decree was proper in all its provisions. 

In several, if not most of the States of the Union, there are 
provisions by statute for the care and custody of lunatics, and 
their maintenance. That of Florida is to be found on page 26 
of the laws of 1856. It confers upon the court the power to 
bind the estate by its decrees. This grant of power was super- 
fluous, the court of chancery possessing it by virtue of its inhe- 
rent jurisdiction, and indeed having the most plenary authority 
over the person as well as the estate of the lunatic. 2 Story’s 
Eq. Ju., §1335, 1337, 1362, 1365; 2 Maddox Ch. P., 723 et seq.; 
Inve Wendell, 1 Johu. Ch. R., 600; Latham vs. Wendell, 2 Ire- 
dell Ch. R., 298. It is very trite to remark, that every man, if 
he has the ability, is obliged to support his wife and children. 
Of course this moral duty, or at least its practical exercise, is, 
as to a lunatic, incapable of being performed; but a court of 
equity acts for him, and performs those duties which the hus- 
band was bound to execute had he been sane. 

The court looks solely to the advantage and benetit of the 
lunatic, disregardful of the rights of those in succession, and 
even creditors. Ju re Salisbury, 3 John. Ch., 347; 1 Rus. & 
M., 371. “This principle of looking to the lunatic’s advantage 
alone is pursued in fixing the amount of maintenance, (says Mr. 

















TERMS HELD IN 1868~-’9. 423 

















John R. Kilbee and Wm. D. Barnes vs. Marie E. Myrick—Argument of Counsel. 





Adams,) and provisions may be made for the lunatic’s benefit, 
though they may not be such as he is legally bound to incur ; 
e. g., if the father of a family be lunatic, the court will not con- 
sider the mere legal right of his wife and children, but will 
make an allowance suitable to their station in life.’ Adams’ 
Kq., 297. A court of chancery will listen to the voice and in- 
stincts of our nature, and order the committee to perform all 
such acts (as before remarked) which the lunatic would and was 
bound to do if he were sane. x parte Whitbread, 2 Merr., 99. 
In New York, the court has power to decree maintenance, even 
for adopted children. See matter of Heeney, 2 Barbour Ch. R., 
326. In England, allowance was made out of lunatic’s estate 
for a daughter about to be married. Jn 7¢ Drummond, 1 Myl. 
& C., 627. So for brothers and sisters. Hx parte Whitbread, 
2 Merr., 99. And for illegitimate children, He parte Hay- 
cock, 5 Russell, 154. So for nephews. Jn re Blair, 1 Mylne 
& Craig, 300; vide also Shelford on Lunatics, 160. 

In Ireland it was held that the court, on proper case 
made, will grant increased maintenance to lunatic, in order 
that the same may be applied to the support of near relatives 
of the lunatic. Jn ve Creagh, 1 Dr. & W., 323. In Pennsyl- 
vania, decrees are made for support of the family of lunatic. 
In ve Eckstein, Parsons’ Selected Cases, 69. 

It will no doubt be argued that the debts against the estate 
of Myrick should be paid and have the preference; but Mr. Ad- 
ams remarks, “there is no instance of paying debts without re- 
serving a sufficient maintenance,” &c. It will be seen on pages 
297, 627, that though the allowance is nominally made for 
maintenance of lunatics, it includes for the family also, which is 
decreed under the name of maintenance for the lunatic himself, 
Adams’ Eq., 297, 627. In other words, the allowance to lunatic 
will be increased so as to include that of his family. Court will 
decree maintenance, though there are debts. Ex parte Dikes, 8 
Vesey, 79; Hastings ea parte, 14 Vesey, 182. It is unneces- 
sary to multiply authorities on this point. 
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The allowance for counsel fees and court expenses was proper. 
The application of Mrs. Myrick for this purpose, and her bill of 
complaint, are substantially proceedings én rem, and the court 
in its action takes hold of the estate of Myrick, holds it subject 
to its decrees, and it becomes thereby én custodia legis. She 
states she has no property of her own, and the estate of Myrick 
is the appropriate fund which should bear the burthen of her 
application. In courts of equity the prevailing party is entitled 
to costs, and these arc always matters of discretion for the 
court. 1 John. Ch. R., 166; Eastburn vs. Kirk, 2 John. Ch. ff, 
317; 3 Daniel Ch., 1516. Appellate tribunals seldom revise the 
exercise of discretion of the court below as to costs. 4 Fla 
R., 441. In cases of divorce, a reasonable counsel fee is allowed 
against the husband, when the wife applies for a divorce 
Graves vs. Graves, 2 Paige, 62. In the matter of Lyth, 3 Paig 
Ch’y Rep., 251, it was held, on petition of wife of a lunatic, 
having no property independent of that of her husband, for the 
removal of the committee, she will be entitled to costs out of 
the estate, though the petition is denied, if she had reasonable 
cause for the application. 

The theory upon the subject of lunacy (with proper deference) 
may thus be summarily stated: Upon the finding of an inqui- 
sition in lunacy, (and there was an inquest here,) the person and 
property or estate of the declared lunatic become subject to the 
order and jurisdiction of a court of chancery, the chancellor, 
with us as in England, representing the State or sovereignty ; 
for, as Judge Gaston says: “In every civilized community, th: 
State is bound to take care of those who, by reason of thei: 
imbecility and want of understanding, are unable to take care of 
themselves.” Saying nothing of the British Statutes conferring 
this power upon courts of chancery, (indirectly, to be swre—tirst 
upon the King, and by him delegated to the chancellor,) the 
statutes of 1856, p. 26, clearly clothes our courts of chancery 
with plenary power, when, in section 2 of said act, it declares 
that if the person is declared a lunatic, or insane, “the judge 
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shall make such order or decree as is usual or necessary in such 
cases.”” The decree or order for the maintenance of the family 
of Myrick is, we have seen, a usual and common one by the 
English and American decisions. The order is interlocutory and 
temporary, :nd unless for the most cogent reasons, will not be 
disturbed. It is for ad interim support of Mrs. Myrick until 
the coming in of a final decree. As before remarked, it being a 
proceeding \ irtually in rem, many of the rules of pleading as to 
parties, &c., in ordinary cases, do not apply. 2 Iredell Ch., 297. 
The estate and all its incidents, as to their disposition, are 





within the jurisdiction and discretion of a court of equity. In 
the ease of Latham vs. Wiswall, 2 Iredeli Ch., 297, already 
cited, upon an order of sale of the lunatic’s estate, a creditor in- 
tervened and objected to the decree on the ground that he was 
not a party to it, but the court said’ the objection could not 
avail; and Judge Gaston places his opinion upon the ground 


that it was analogous to a proceeding im rem. 
('. (. Yonge, tor Appellee, and in reply to brief of Appellant. 


Complainant tiled a bill against Kilbee and Barnes, charging 
that she was married in January, 1866, to John D. Myrick, 
and that he soon became insane and was committed to asy- 
lum, and on his discharge that Kilbee presented him with two 
deeds of trust for execution, conveying the whole of his es- 
tate. 

That soon after, Wm. D. Barnes, the agent of Kilbee, had in- 
quisition of lunacy made and Myrick was sent back to asylum. 

That complainant is in needy circumstances, and without the 
means of support, or means to prosecute a suit for maintenance, 

It is objected, 

First. That there is defect of parties. 

1. That Barnes as agent is an improper party. 

2. That the creditors of J. D. Myrick should be parties. 
Second. That complainant is not privy in blood or in repre- 


sentation, and cannot ask the relief prayed. 
39 
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Reply. That doctrine cited against making an agent a party 
is subject to the exception of cases where fraud is charged, or 
shown by the allegations and proofs. 1 Dan., 345. 

2. That in proceedings for maintenance of lunatic which in- 
eludes his family, the court will not regard the claims of eredi- 
tors, and they need not be parties. Jn ve Salisbury, 3 John. 
Ch., 347; Adams’ Equity, 297; 2 Merivale ; 2 Barbour, 326. 
Will order increased allowance for lunatic, that it may be used 
for support of near relations. 1 D. and W., 323. 

No case of payment of debts without reserving a sufficient 
maintenance, and in 2 Iredell Ch., 297, objection to decree on 
ground that creditor not a party, overruled. 

3. That this is a proceeding quasi in rem against the estate 
of the lunatic husband, which is within the jurisdiction of the 
court, and the strict rules of pleading with regard to parties do 
not apply. See 2 Iredell Ch., 297, which was ruled on this 
ground. 

4. That this is not an appeal from a final decree, and there- 
fore does not involve the merits of the case either as to the law 
or to the facts, but is from an order giving temporary allowance , 
an allowance ad interim, and if there is defect of parties, these 
defects could have been remedied by amendment under the 
rules in chancery practice. 

5. That complainant, or wife of John D. Myrick, has a stand- 
ing in equity, entitling her to ask relief out of the fund or pro- 
perty that is within the jurisdiction of the court. 

ist. Because of the marital obligations of the husband to 
support 2nd maintain the wife, and the resulting equity to claim 
this support out of such property of the husband as is within 
the jurisdiction of the court. 

That under the influence of this equity, the court will not 
permit . fraudulent deed executed by an insane husband to 
stand in the way of the rights of the wife. 

That on filing bill of divorce and alimony, court will grant 
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temporary support to wife. Mix vs. Mix, 1 John Ch., 108; 
Ward vs. Ward, 2 Paige, 247. 

2. That fraud vitiates and destroys every transaction as be- 
tween parties who have the right to complain of it. 

That the wife has the right to complain, as her maintenance 
and support depend upon the protection and preservation of the 
property claimed to have been conveyed. 

3. That as wife of the lunatic she has a right, future and 
contingent, it is true, to a share of the personal estate of the 


husband to become vested at his death under the dower laws of 


the State; and as to the realty, an existing and present right, 
as no conveyance can be made by him of her right of dower 


« 


without her relinquishment and renunciation. Show., 184. 

4th. That all that was required to authorize the temporary 
allowance made by the Chancellor was a prima facie case, and 
this was made by showing that the relation of wife 
existed, that she was in destitute circumstances, and that the 
husband was lunatic at the time of the execution of the joint 
deeds, reserving for future consideration the full proofs to be 
taken by depositions or otherwise. 

Acts done before a commission of lunacy, but overreached 
by the retrospective finding of the jury, the inquisition is pre- 
sumptive evidence of incapacity. 2 Paige, 427. 

That where lunacy is once established it is presumed to con- 
tinue, and if an act of the lunatic is sought to be upheld it must 
be proved to have been done in a lucid interval. Story’s Eq. 
Juris., § —; Shelford on Lunacy. 

That objections for defect of parties should have been made 
by demurrer or other proper pleading in court below. See 1 
Dan., 350, and Note 2. 

That the only matter proper for the review of this court is 
whether there was sufficient evidence before the Chancellor to 
warrant the two orders made by him. [I insist that the allega- 
tions in the bill were sufficient to warrant the reference to the 
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master to report what would be a proper temporary allowance, 
and that the report of the master constituted a sufficient basis 
for the temporary allowance under the interlocutory order, and 
that it was not required that the master should have reported 
the evidence on which his allowance rested. 


WESTCOTT, .J., delivered the opinion of the court: 


This bill is brought by Marie E. Myrick, the wife of John D, 
Myrick, 2 lunatic, against John R. Kilbee and W. D. Barnes, 
his agent. It alleges that her husband, being of unsound mind 
and incapable of contracting at the time, executed on the 27th 
of October, A. D. 1866, deeds of conveyance covering his entire 
estate to John R. Kilbee, upon certain trusts therein specified ; 
that W. D. Barnes is the agent of the trustee now in posses 
sion of the property conveyed by the deed, which is located in 
Florida, in Jackson connty, in part, while a portion of the prop 
erty embraced in the deed is situated in the State of Virginia, 
The bill alleges further, that she was induced to relinquish 
her dower interest in the property by misrepresentation of the 
trustee, Kilbee. The prayer of the bill is that the deeds may 
be declared void and inoperative, that an account may be taken 
of the rents and profits of the property in the hands of the 
trustee, that 2 receiver may be appointed to take possession of 
the property, that « guardian of the person and estate of the 
lunatic may be appointed. and that a proper allowance may be 
made for the support and maintenance of John D, Myrick, and 
of the complainant, stating that she is in destitute circum. 
stances. It is necessary to state that the record discloses that 
2 commission of lunacy had been issued, and the husband had 
been adjudged a lunatic sukcequent to the execution of the 
deeds and before bill filed. Upon filing the bill the chancellor 
passed an order directing the master to “ make a report as to 
what amount will be proper and suitable as 2 temporary allow- 
ance for the support. and maintenance of the wife, and the neces- 
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sary costs of suit, counsel fees, &c., until the cause shall be 
brought to a hearing.” 

The defendants move to vacate this order shortly after it 
is made, and the motion is denied. Subsequently the master 
reports sixty dollars per month as a proper allowance for the 
wife, and five hundred dollars as a proper amount for costs of 
litigation. This report is excepted to on various grounds by 
defendants, which it is unnecessary to mention. After argument 
the chancellor overruled the exceptions, confirmed the report, aud 
passed an order directing the defendants to pay to the master 
for the use of complainant “the sum of sixty dollars per month 
for maintenance, and the sum of five hundred dollars for costs 
of litigation and counsel fees.” 

An appeal is now prosecuted here by the defendants, and 
they pray 2 reversal of the decrees and orders made by the 
chancellor upon several grounds. 

As the bill alleges that the whole estate of the lunatic was 
-embraced in these deeds, and consequently there is nothing 
now in the hands of any committee or guardian of the lunatic, 
if, indeed, there ever was any committee, which is not disclosed 
by the bill, we deem it unnecessary to pass upon any of the 
grounds upon which the reversal is prayed except that which 
raises the question as to allowance, and whether the wife of a 
-lunatic can set aside a conveyance of her husband made before 
a commission of lunacy, on the ground of his incapacity to con- 
tract arising from unsoundness of mind, by bill filed against the 
trustee named in the deed of the husband and his agent in pos- 
session of the property. 

A person being found a lunatic upon commission and inquiry 
@ committee or guardian should be appointed to take possession 
of his estate and manage it under the direction of the chancellor, 
who has plenary powers in matters of this character. In this 
ase the bill does not disclose that there ever was appointed a 
-guardian or committee. 

- If the lunatic has, anterior to these proceedings, but while of 
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unsound mind, entered into a contract which should be set aside 
on that ground, the lunatic by his guardian must under the 
statute of this State institute the proceeding. 

The wife may be allowed a reasonable allowance from the 
estate, nor is her right limited to any mere legal demand, and 
a chancellor upon proper proceedings would allow it if there 
was any estate to allow it from. In divorce cases the chan- 
cellor will tax even the faculties*of the husband, but the lunatic 
is without anything except estate. 

If ina case such as this is represented to be by the bill, the 
guardian should decline to institute any proceeding to set aside 
the deeds of the lunatic, we can see, as present advised, no ob- 
jection to the wife bringing the matter to the attention of the 
chancellor by petition praying that the guardian might be con- 
trolled to this end, and the chancellor would then exercise his 
discretion. 

If a lunatic husband enters into a contract divesting himself 
of his entire estate, and leaving his wife and children with- 
out support and helpless, a court of chancery will not fail to be 
active when appealed to, and in a proper case will control the 
committee or guardian. There is no doubt a remedy, but that 
remedy is not by bill brought by the wife against the grantee of 
the husband in possession. Upon the lunacy of the husband 
she does not become his legal representative like an administra 
tor in case of his death. 

The lunacy of the husband does not increase the marital ob- 
ligation of the husband to support the wife in such a way as 
to invest her with his rights and clothe her with power to 
institute suits to set aside his deeds, and we see no more author- 
ity for the wife bringing a bill to set aside the deed of the 
husband on the ground of his insanity at the date of its exe- 
cution, than we do for the wife to file a bill to set aside the deed 

of the husband on any ground which would avoid it if set up 
by himself. For instance, fraud in the grantee, in numerous in- 
stances illustrated in the books. 
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The common law doctrine was that no man of full age should 
be admitted to stultify himself, and it has been insisted that a 
court of equity could not give relief in the face of the com- 
mon law rule, and set aside the deed of the lunatic upon his re- 
quest or that of his committee; a distinction being taken be- 
tween the lunatic himself and his heirs, executors or administra- 
tors after his death, the last being permitted under cer- 
tain circumstances to avoid his acts after his death upon the 
eround that he was non compos mentis, ist Story, § 225; 
but that a court of equity will now avoid his acts upon pro- 
per proceedings, and in 2 proper case, is settled notwithstand- 
ing the common law maxim. The ground upon which a court 
of equity interferes is fraud; every person being deemed guilty 
of meditated fraud when he deals with them with knowledge of 
their incapacity. Even this rule, however, has its exceptions, 
as all deeds of persons of unsound mind are not to be set aside 
necessarily. There can be no doubt, and the proposition is too 
plain to be questioned, that the wife could have no standing in 
a court of equity to set aside the deed of her sane husband 
for fraud, which would enable him to do it, and the same is the 
rule here. 8 Paige’s Chy. Rpts., 612. 

There are other objections urged to the proceedings in the 
court below, but we deem it unnecessary to refer to them. 

There is no fund here subject to the order of the court, there 
is no guardian or committee, and we do not see how the de- 
fendants can be directed to make payments when they allege 
that they are in advance to the estate, and the contrary is not 
made to appear, and besides, no prima facie case is here made 
to justify the allowance for counsel fees. 

It is ordered, adjudged, and decreed that the decree of 
the chancellor making a temporary allowance to Marie E. 
Myrick, and allowing court expenses in this case, is set aside 
and reversed, and that the cause be remanded for such proceed- 
ings as are conformable to this opinion and the principles of 
equity. 
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Fersnanno A. Unprerwoop, APPELLANT, vs. Exuen Unper- 
woop, APPELLEE. 


1, Deficiencies in the record cannot be taken advantage of by motion to 
dismiss the appeal. If the appellee desires to remedy the deficicicy, he 
must suggest the diminution and move for a certiorari under the rules. 

2. What is good cause for an omission to filea copy of the record on the 
first day of the term of this court in accordance with the statute, is matter 
to be addressed to the discretion of the court. In this case, held that the 
state of the country at and preceding the first term of this court was sufli- 
cient cause to excuse a failure to file the record on the first day oi that 
term. 


Appeal trom the Cireuit Court for Alachua county. 
This was a motion to dismiss the appeal upon grounds stato 
in the opinion of the court. 


J. B. Dawkins, for Appellant. 
t. P. Cooper, tor Appellee. 
HART, J., delivered the opinion of the court: 


This case being upon the docket, the appeilee made a motion 
to dismiss it on the ground of alleged deficiencies in the record. 


There is nothing in the statutes of the State, nor in the rules of 


court, authorizing this court to make an order for the dismissal 
of 2 cause on such grounds, If an appellee desires to have any 
material deficiency in the record supplied, he must suggest the 
diminution, and upon a proper showing, « certiorari will be 
awarded. [fhe permits the appeal to be heard without supply- 
ing the deficiency, it is his fault. This is no ground fora motion 
to dismiss. The court cannot open the record upon this motion, 
except to see whether the appeal has been properly perfected 
and brought here. The motion is overruled. Whereupon the 
appellee makes « second motion to dismiss this cause, assigning 
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for cause that there is no record, because what purports to be a 
record was filed at the present term of the court, a term of the 
court having been held since the appeal was taken; and filed the 
certificate of the clerk of the circuit court to the effect that an 
appeal was obtained and a bond given by the defendant; that 
the bond was filed on the 17th day of June, and the citation 
served on the 17th day of October, A. D. 1868. For this cause, 
unless good cause is shown by the appellant, the appeal should 
be dismissed. Such is the requirement of the statute. Strictly 
speaking, this court should not permit or hear repeated motions 
for the same order, but as counsel was permitted to argue it, it 
should be decided. The appeal was returnable to the term of 
the Supreme Court then existing, next after it was obtained. 
The new Constitution ratitied in May and proclaimed in June, 
A. D. 1868, changed the time and place of holding this court to 
the seat of government in October, 1868, 

The general uncertainty which existed throughout the State 
incident to the great changes then being made in the fundamental 
law of its government, continued by the difficulties attending the 
publication and distribution of official copies of the new Consti- 
tution, and of the statutes passed at the first session of the Leg- 
islature, are considered under the circumstances by the court as 
good cause shown why this motion should not be granted. It 
is the duty of the appellant to have his record here at the time 
prescribed by law, and but for these public reasons this appeal 
would be dismissed. He has thirty days to perfect his record 
in, and if he fails to do it, unless for very good reasons, his ap- 
peal will be dismissed. 
The motion is denied. 
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Fernanpo A. UNbERWoop, APPELLANT, vs. ELLEN UNpbxR 
woop, APPELLEE. 


1. Where, upon bill filed, 2 decree of divorce a vinculo matrimonii, and 
of reference to master to report as to allowance for alimony, is passed 
upon the consent and agreement of the parties, an appeal from the order 
confirming the report when made, and fixing the alimony, opens for consid 
eration under the statute of this State the decree of divorce, and though 
the parties may not desire t@ disturb the decree of divorce, it will be reversed 
if improperly granted. 


2. Adecree of divorce from the bond of matrimony cannot be entered 
properly upon the mere consent or agreement of the parties of record 
There must be a complaint of due form, for # cause authorized by law, 
supported by due proof. 


. 


3. Ad interim alimony, or alimony pendente lite, as well as the allowance j 
of a sum to the wife to enable her to prosecute her suit, are given not as 
of strict right in the wife. Itis a matter for the sound discretion of the 
court. 





4. If no order awarding alimony pendente “ite or counsel fees is made 
until after a decree for divorce, such an order under the statute should not 
-  bethen made unless the nature of the case makes it “ fit, equitable, and 
just.” 
+. Where the wife has brought her case to a hearing before such an order 
is made, no ailowance, either for alimony or costs of counse!, should be 
made where the case from the evidence and the pleadings is one in which 
she had no reasonable ground of suit. ° 


Appeal from the deeree of the Circuit Court of Alachua 
county. 


A statement of the case appears in the opinion of the court. 


+. B. Dawkins, tor Appellant. 





C. P. Cooper, tor Appellee. 
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HART, J., delivered the opinion of the court : 


This is an appeal from a decree in chancery rendered in Ala- 
chua county by the judge of the circuit court for Suwannee 
Circuit, in asuit by Ellen Underwood against Fernando Under- 
wood for divorce a vinewlo matrimonii, and for alimony pen- 
dente lite and permanent, on the ground of extreme cruelty. 
The motions to dismiss this cause having been overruled, the 
court proceed to consider it. 

Upon the reading of the record it is found to consist of, the 
bill, precipe, and subpena; the answer, an agreement of the 
parties by their solicitors that the court shall make a decree di- 
voreing the parties from the bonds of matrimony, and that the 
questions of alimony, both pendente lite and permanent, with 
costs of court and counsel’s fees, be referred to a special master 
to take testimony, to be referred to the court at such time as the 
court may order ; a decree of divorce, and reference to the mas- 
ter to take testimony and make his report in accordance with 
the above agreement ; the testimony ; the decree of alimony, 
cost and fees; the citation, the appeal bond, the certificate of 
the clerk ; the petition of appeal ; and the order of one of the 


justices of this court making the appeal a supersedeas. 


The decree for alimony, costs and fees, was argued pro and 
con by the solicitors of the parties, both being content with the 
decree of divorce. 

The statute authorizes decrees for alimony in cases of divorce 
for extreme cruelty. "The question of alimony in such a case de- 
pends as much upon the truth of the charge of extreme cruelty 
as that of divorce does; if, therefore, in this case there is not suf- 
ficient. cause for the one, it is not seen how there can be for the 
other. 

The evidence purports to give the deportment of the parties 
to each other from the time of the marriage to the time of the 
separation, and upon the subject of extreme cruelty is substan- 
tially as follows : 
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Edward R. Pooser, a witness for complainaut and her brother- 
in-law, in whose family she resided at the time of the marriage, 
and to whom she returned when she leit her husband, and who 
knows the defendant,testifies that he knew of no unkind treatment 
by defendant or his children. Complainant, on the occasion of her 
return to his house, did not complain of any unkind treatment, 
but stated that she never received any unkind treatment from de- 







fendant, and would be willing to live with him in « bark cabin 
were it not for his children. She could not consent to stay there 
during defendant’s absenee, on account of his two daughters. 
That she had no idea of abandoning him at that time, and that 
he expected to be absent one night and perhaps two. 

Mrs. Annie Pooser testified that she is acquainted with the 
parties, and intimately acquainted with deiendant’s children. The 
day before complainant left, heard defendant’s daughter, .J lia, 
about eighteen years of age, say thatshe would put complainant 
out of the house or be put out herself. Thinks complainant is de- j 
pendent upon her own exertions for a support. Has known her 
since 1861. She is a lady of refined feelings and sentiments. 
Both she and defendant’s family moved in the highest circles of 
society. The conversation with defendant’s daughter occurred 
at the house of witness’s father. Julia appeared to be vexed at 
the time. Knows of no unkindness or cruelty by defendant to 
complainant. Was at defendant’s house several times after the 
marriage. Defendant always treated complainant with perfect 
kindness in witness’s presence. Saw no unkindness by defend- 
ant’s children to complainant, in presence of their father. 

Complainant sworn, testified that while living with defend- 
ant as his wife, she was annoyed by information of others that 
she would be put out of the house by his daughters during his 
absence. There never was any unpleasantness besides the above 
stated facts. The children demeaned themselves towards her a * 
part of the time as if they were her own. The threat that was 
brought to her put her in fear of rude violence ; this was the 
moving cause ; defendant was to be absent that night and re- 
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turn next day; he was preparing to leave, when she told him 
that she wanted to leave and return to the house of her brother- 
in-law : it was very unpleasant for her to live there on account 
of the manner in which she was treated, and she preferred to 
have other arrangements made; he said he could not put his 
children out of the house ; that if she left without his consent, 
she could not return with his consent: and she left without his 
consent on the fifth of July ; was at home all day on the fourth ; 
received the above-mentioned information on the fourth ; that 
information wis the only and sole cause of her leaving ; he said 
he had promised Mr. Weed, and was going to hunt with him, on 
a pleasure trip, expecting to be back that night or next morn 
ing; she told him that if he left home to go to Mr. Weed’s, she 
would leave too; he beeged her not to leave, that she had bet- 
ter think more bout the matter, and not act too hastily ; she re- 
plied that she intended to go, if she had to walk ; that she 
would rather live with Annie and her children than live in the 
manner in which she had been living. Their interview was 
about fifteen minutes long, and all the while he used his efforts 
to get her to remain. He said: “ Ellen, if you will go, don’t 
walk, but take my horse and buggy.” He asked her what 
was the matter and what he could do to reconcile her ; she did 
not then tell him the information that had been conveyed to her 
the day before, but said that she was afraid to remain at home 
on account of a difficulty that had arisen between the children 
and herself; that she was very much displeased with the con- 
duet. of one of the children towards her the past two or three 
days. There was no unkindness on his part nor any of the 
children except Julia. She did not apprehend any violence from 
Julia until the said information of the fourth. She had no 
“ause before that; it was the sole cause. He asked her if he had 
done anything to make her leave ; she answered No. He asked 
her if there was anything that he could do to keep her there ; 
she answered No, only one condition, which was that he would 
separate her from his daughter. 
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There is no other testimony except that of the defendant him- 
self, who it seems was also examined, and it is not thought nec- 
essary to insert it here. 

They were married ; lived together three months ; the wife 
left her husband under the above-mentioned circumstances, and 
sued him for divorce and alimony on the ground of extreme 
cruelty. The evidence does not show that there was any ill 
treatment whatever, much less any cruelty. As in such a ease 
the question of the granting a decree for divorce and for ali- 


mony, depends entirely upon the proof of extreme cruelty, if 


there is no proof of it, there should be no decree for either. 

It is stated that the appellant has not appealed from the de- 
cree of divorce, but only from that of alimony. If he expects 
the latter to be reversed for want of proof of the charge of ex- 
treme cruelty, it is not seen how, under the statute invoked in 
this case, it can be expected that the former should stand. Un- 
der the statutory provisions applicable to this case, the evidence 
in support of one applies to the other; if it does not support the 
one, there is no foundation forthe other. To affirm the one and 
reverse the other would simply subject the law to ridicule. 

It is the duty of this court to examine the record; to reverse 
or affirm the judgment, sentence, or decree of the court below ; 
to award a new trial in the court below, or to give such judg- 
ment, sentence, or decree as the court below ought to have given. 
or as to this court may appear according to law. Thompson's 
Digest, 449. 

An appeal in chancery ts substantially 2 re-hearing of the 
cause, and the appeal opens the whole case to the respondent, &c. 
4 Florida R., 359. 

Upon 2 careful consideration of the case as presented by the 
record, it is evident that neither the decree of divorce nor that of 
alimony ought to have been made. It is therefore ordered, ad- 
judged, and decreed that the said decrees are reversed and set 
aside ; and that this cause be remanded to the circuit court for 
such proceedings not inconsistent with this opinion as to law 
and equity shall appertain. 
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- WESTCOTT, J., delivered the following opinion in this case : 


This case is one of no small importance ; its effects extend to 
society at large; and while I concur in the judgment of the 
court, and am content with it, I desire to state my own views. 

This is a bill by the wife against the husband praying di- 
vorce @ vineulo matrimonii, alimony pendente lite, and perma- 
nent alimony, upon the ground of extreme cruelty. The answer 
denies the facts of the bill upon which the charge of extreme 
cruelty is based, and expressly avers that every means was 
used to contribute to the happiness and comfort of the wife, 
and that her separation and departure from the household of 
the husband was in the face of his repeated “ remonstrance,” 
and was a voluntary abandonment without a semblance of rea- 
son or excuse, and for which the wife herself gave no excuse 
except “that she wished to go back and live with Annie, then 
1 Mrs. Pooser, and the children, and that no other reason was 

‘ ever assigned to him,” the husband. 
Following the answer appears this agreement : 


Exten A. UnperRwoov vs. Fernanpo UnNpERWoop. 





In the above-entitled cause, counsel for complainant and de- 
fendant have agreed that this court shall make a decree divore- 
ing the parties from the bonds of matrimony, and that the 
questions of alimony, both permanent and pendente lite, with 
costs of court and counsel fees, be referred to a special master 
to take testimony, to be referred to this court at such time as 
this court may order. J. B. Dawkins, 

T. A. McConnetu.,, 
C. P. Coorer. 


immediately following this agreement, and without any evi- 

‘ dence, the following decree appears in the record: 
“Tt is ordered, adjudged, and decreed that a divorce a vin- 
culo matrimoniit be granted in the above-entitled cause, and the 
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master be and is hereby ordered to take testimony, and make 
his report in accordance with the above agreement on or by the 
rule day in February, in reference to alimony pendente Lite, 
permanent alimony, costs of court, and complainant’s counsel 
fees to be paid by defendant.” 

Following this decree appears the testimony of several wit- 
nesses, which has been stated by the court, and a decree allow 
ing two hundred and fifty dollars for alimony pendente lite, two 
hundred dollars per annum permanent alimony, and three hun- 
dred dollars counsel fees, and one hundred dollars to the mas 
ter for his compensation, and directing an execution to issue in 
favor of complainant’s counsel. 

From this decree at: appeal is taken by the defendant. The de 
cree of divorce in this ease is made without any reference to any 
testimony, but so far as the record discloses entirely upon the 
basis of the ugreement of the counsel. All the testimony taken 
in the case appears upon a reference to determine other matters, 
such as alimony, and even if support for the decree could be 
derived from testimony taken upon a reference after the decree 
is passed, there is nothing here to support it. 

This evidence does not establish cruelty. Evans vs. Evans, 
| Hag. 35: 4 Eng. Ee. Rpts. 310. 511: 7 Eng. Ec. Rpts., 114, 
105. 

In Evans vs. Evans, Lord Stowell says: ** What merely 
wounds the mental feelings is in few cases to be admitted, 
where not accompanicd with bodily injury, either actual or 
menaced. Mere austerity of temper, petulance of manners, 
rudeness of language, a want of civil attention and accomimoda- 
tion, even occasional sallies of passion, if they do not threaten 
bodily harm, do not amount to Jegal cruelty. They are high 
moral offenses in the marriage state, undoubtedly, not innocent 
surely in any state of life, but still they are not that cruelty 
against which the law can relieve. Under such misconduct of 
either of the parties, for it may exist on one side as well as the 
other, the suffering party must bear in some degree the conse 
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quences of an injudicious connection, must subdue by decent re- 
sistance or prudent conciliation, and if this cannot be done 
both must suffer in silence.” 

it is unnecessary to make any further extract from this, a 
leading case upon this subject, or to refer to other cases, for 
the purpose of showing the utter failure of the proof in this 
record to sustain an allegation of cruelty, much less extreme 
cruelty, even though it could be made available to sustain the 
decree, which it cannot. 

It is not required in this case to define accurately what con 
stitutes legal cruelty. It is enough that the evidence here does 
not establish what constitutes cruelty, even under its most loose 
definition in any respectable court. 

[ua late case reported in the American Law Review, it was 
held that “habitual drunkenness, a series of annoyances and 
extraordinary conduct, do not constitute legal cruelty.” Brown 
vs. Brown, Law Rep., 1 P. & D., 46. 

This appeal taken from the decree for alimony, which is had 
under the 8th and 10th paragraphs of Sec. 3, Thomp. Dig., 228, 
(Duval’s Compilation, 81-83,) necessarily brings under review 
the decree for divorce. 

The right of the wife to alimony bas no common law existence 
as u separate independent right, but whenever found it comes 
as an incident to 2 proceeding for some other purpose, as for a 
divorcee, no court in England having any jurisdiction to grant it 
where it is the only relief sought. Bish. M. & D., 352; 3 Atk., 
547; 2 Ves., 191, 195. 

There is ne doubt from the language of this section (the 10th) 
that the alimony mentioned is an incident of the decree for di- 
vorce dependent upon the “nature” of the divorce suit, while 
under the 14th und 15th paragraphs of our statute, Thomp. 
Dig., 224, the alimony is not such as is incidental to dive reg. 
but refers to support and maintenance of the wife un“,oy gertain 
circumstances without forcing her toa divorce. "yhis was the cop- 


struction given to Sees, 14 and 15, in Chairs vs. Chairs. 10 Fla 
40 ? ’ 
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316. We cannot properly determine the propriety of the order 
for alimony under this section of our statute without looking at 
the whole record of the case, and determining the propriety of the 
decree for divorce upon which it is based, and when the parties 
appeal from the decree allowing alimony upon such a record as is 
now before the court, where it is substantially the same proceed- 
ing, they necessarily open the decree for divorce for our in- 
spection; and the fact that the appeal is taken from the order 
for alimony alone would not justify this court in failing to re- 
verse the decree for divorce, if it is clearly wrong. 

In awarding alimony the law requires that “the nature of 
the case” shall be considered by the court; and while the pro- 
ceeding for divorce is had under the 8th section, and the pro- 
ceeding for alimony under the 10th, they are én this case but 
parts of the same proceeding, the one depending upon the other, 
both in the same bill. The decree directing a reference is based 
upon the agreement and the consent, and is a part of the same 
decree which orders “ that a decree of divorce @ vinculo matri- 
monii be granted.” What I here say refers to alimony under 
the statute, and I do not propose to determine whether alimony 
pendente lite is referred to or the granting of it controlled by 
the statute. I examine this question subsequently. 

The decree for divorce here is based upon an agreement of 
counsel without a particle of evidence to establish the charge, 
the answer at the same time denying the material facts in the 
bill. 

“No decree of divorce from the bond of matrimony can be 
entered by the court upon the mere consent or agreement of the 
parties of record. There must be a complaint of due form, for 
a cause authorized by law, supported by due proof.” 1 Paige, 
276; 4 John. Ch’y, 501; 1 John. Ch’y, 488; 2 Paige, 62; 8 Ed. 
Ch’y, 469; 1 Barb., 27; 16 Ark., 527. 

Say the chancellors in 1 John. Ch’y, 490, and in ist Paige, 
277: “To guard against all kind of improper influence, collu- 
sion, and fraud,it is the policy of the law not to procecd upon the 
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ground of the consent of parties to a Seoiiaiien of the marriage 
contract. It would be aiming a deadly blow at public morals 
to decree a dissolution of the marriage contract merely because 
the parties requested it.” 

There is a manifest difference between cases of this character 
and those ordinary actions where consent of parties can modify 
or control the action of courts. Ordinarily the court may enter 
a deeree as desired by the parties, in the event it affects their 
interests aione. ‘There is at least nothing improper in it. The 
language of the chancellors, above quoted, would seem clearly 
to establish the reverse of the proposition in suits of this char- 
acter, and what is there stated clearly illustrates this difference. 
So far has this doctrine been carried that courts will not even 
sustain agreements in reference tu the incidental matter of ali- 
mony until it is found on inquiry to be fair and equitable. 5 
Paige, 509; 6 Haw. & J., 485; 4 Dess., 560. 

What creates the difference is that the husband and wife are 
not the only persons whose interests are affected, or whose de- 
sires are to be consulted in suits of this character. 2 Bish. Mar. 
& Div., 234, 235. 

The chancellor below should disregard their consents in the 
proceedings before him, and it is no less the duty of this court 





in this class of cases to disregard their wishes here, if in follow- 
ing their desires and restricting ourselves to the consideration 
of only such portion of the record as they call to our attention, 
we inflict a wrong upon the public, and give efficacy to a system 
of practice which, if continued, must result in disaster to the 
well-being of society. 

Courts fail to do their duty, if by following the wishes of 
parties the continuance of marital relations is permitted to be- 
come 2 matter resting 1 ian no surer basis than the fancies of 
those who have taken upon themselves their solemn and extended 
responsibilities. 

It has been properly remarked that a divorce suit may be 
regarded as a civil suit between three distinct parties, the 
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Sunienink the plaintiff, and defendant. It is the office of the 
Government to protect the interests of the public, the welfare 
of the entire community whose interests ure involved, and to 
see that public morals are protected ; and the rights of this party 
should never be forgotten by the court. 

The only remaining questions are those connected with the 
allowance of ad interine alimony and costs, embracing counsel 
fees. The ad interim alimony, and the amount necessary to 
meet the expenses of suit in cases of this character, are given, 
not as of strict right in the wife, but it is 1 matter for the sound 
discretion of the court. Sir John Nieholl, ia speaking of allot- 
ment of alimony pending suit, says: “ft is in the discretion of 
the court, and that discretion is to be formed from an equitable 
view of all the cireumstances of the case. [ must look at the 
complexion of the ease.” Thi remark of the * fligh Court 
of Delegates * upon an appe: bom the consistory court involv 


ing this pees question, 3 Phillumore, 394. 


. 


i & 2 Kent’s Com., 98; 2 Paige, 115; 2 Barb. Cl’y, 146; 
| ies e; O74: 1 Barb., 480; 3 John. Cl’y, 519; 3 Ed. Ch’y, 387; 


| John. Ch’y, 108; 19 Ga., 265. The wife, having just 


cS her action, is often without the meaps to maintain her suit. 
Without the favorable exercise of this diserction, she would he 
denied justice, and there are many cases in which this allow- 
ance should be made; indeed, the general rule is to allow it 
upon motion or petition at the institution of the suit. 

What effect, if any, the 10th section of our statute has when 
the application is thus made, in 2 case where the divorce is 
sought upon the ground of extreme cruelty, T do not determine, 
us that is not the case before the court. 

In Sheldon vs. Pendleton, 18 Conn, 407, the court say: 
“When the wife is respondent, and defends herself against the 
application of her husband, the practice is uniform to order him 
to provide, in case of her inability, funds for her defense; but 
we have never known such aid to be furnished her when she 
was the prosecuting party.” While it is not my purpose to 
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pass upon the correctness of this view, or to determine the effect 
of our statute, or to express any opinion as to the proper doc- 
trine on this subject, yet I do not doubt the rule as applicable 
to the facts of the present case. 

This court has felt. constrained to reverse the decree of di- 
yorce in this case. The basis of the decree is entirely improper, 
being the consent of the parties. It is not sustained by the 
proofs ; and viewed in the most favorable light, the record «is- 
closes a state of facts which falls very far short of justifying the 
decree. In this case the wife fails in her suit. These expenses 
were not allowed in the court below wntil the final decree in the 
case. The allowance for counsel fees is made in the final decree, 
from which this appeal is prosecuted, and the rule applicable to 
cases where the wife has brought her case to a hearing, and has 
failed, before an allowance for these expenses! is made, must be 
applied. In such cases, independent of the statute, or any ques- 


-tion under it, the rule is, that the husband is not liable for these 


costs. Keats vs. Keats, 1 Swab. & T., 334, 358; 2 Bish. Mar. 
& Div., $388,416. At the time that this order was made, it had 
been established by the proof of the wife, who filed the bill. 
that she had no ground for divorce. 

The next question raised by the record is the allotment of ali- 
mony pendente lite. Without deciding what may be the effect 
of our statute upon the subject of an allowance during the 
pendency of the suit, for the support of the wife, when the or- 
der is made before final decree, the general rule where alimony 
is allowed as an incident to the suit, may be stated to be that 
where the wife, upon filing a bill for divorce, applies for an 
allowance pendente lite, and states a case requiring relief as to 
support, and the fact of marriage or cohabitation as man and 
wife is admitted or proved, the court may, in the exercise of a 
sound judicial discretion, pass an order for alimony pendente lite 
where the wife has not sufficient separate property, and the hus- 
band has faculties or ability, and where her case as stated 
would entitle her to 2 final decree. There are, however, excep- 
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tinsel rulings, and indeed, it being to some extent matter of 
discretion, the action of courts has not been very harmonious. 

In New Jersey, after petition for divorce on the ground of 
abuse and ill-treatment, 2 motion to allow maintenance pendente 
lite was refused against a party who had been declared a lunatic 
by the court, though the acts of abuse and ill-treatment trans 
pired when he was not a lunatic, upon the ground that the order 
implies a default and neglect of 2 moral obligation on the part 
of defendant. 

In New York, on a bill by a husband for a divorce, the wife 
will not be allowed alimony, nor will the court, on her motion, 
order her husband to advance money to enable her to defend 
the suit, until she has by her answer disclosed the nature of her 
defense. 3 John. Ch’y, 519. So the application of the wife for 
an allowance to enable her to make her defense and for alimony 
will not be granted, unless she denies in her petition, on oath 
the truth of the charge of adultery, or shows therein some valid 7" 
detense to the husband’s suit. 2 Paige, 621. 

It has been held in North Carolina, Vermont, and Massachu- 
setts, that this allowance pendente lite cannot be made if there 
is a statute regulating the subject of divorce, and it is silent. 2 
Dev. & Batt., 377; 10 Verm., 505; 19 Verm., 603 ; 2 Gray, 285; 8. 
Cush., 405. But see contra, 10 Ga. 477, 

I have been unable to find any precedent where, under the 
circumstances disclosed in this record, the wife has been given 
this allowance upon final decree. This bill is brought by the 
wife upon the ground of cruelty. The bill, except in so far as it 
sets up the general conclusion of extreme cruelty, fails entirely 
to make out 2 case. The acts specified do not constitute extreme 
cruelty. Thisis necessary. 2 Paige, 112, 118; 4 Wis., 135 ; 27 
Maine, 563. 

The husband, in his answer, denies being guilty of any such 
conduct as charged in the bill. Upon the bill thus defective, 
and an answer in full denial, a decree of divorcee is made by 
consent. The wife, who was examined as a witness, states. 


























TERMS HELD IN 1868~’9. 447 











Fernando A. Underwood vs. Ellen Underwood—Opinion of Westcott, J. 





that while she was living with the defendant as his wife, she 
was annoyed by information of others, (which she afterwards 
says was the information of one person,) that she would be 
put out of the house by defendant’s daughters during his ab- 
sence; that there mever was .any other unpleasantness except 
this; and that the children demeaned themselves toward her 
a part of the time the same as if they were her own children; 
and she expressly states that {the “only and sole” cause of her 
leaving was information brought to her by some one, (whose 
name she declines to disclose under advice of counsel,) that one 
of the daughters of defendant had stated that she intended to 
make her leave the house; and this information she states she 
did not convey to her husband. Before she left she says that 
defendant sat down on the bed with her, and “begged” her 
not to leave; that for fifteen minutes he used his efforts to get 
her to remain, and that he stated to her that she had better 
think more about the matter. 

The husband, who was examined as a witness, states: “She 
seemed to be dissatisfied several days before she left, and I then 
tried to find out what was the matter with her; asked her if it 
was anything I had done to her. She said No, there was noth- 
ing. I then asked her if there was anything I could do to 
satisfy her. She said No. I then persuaded her with all the 
language that IT was master of from that time up to the time she 
left. J told her it was disgraceful and shameful for her to act 
so; but she said she would go if she lived, if she had to walk.” 

In such a case as this, where neither from her bill, the answer 
of defendant, or her own statement as a witness there is anything 
approximating unkindness on the part of the husband, much less 
erucliy, Lam clearly of the opinion that the court should not 
have awarded alimony, either pendente lite or permanent upon 
the hearing when the whole case was disclosed. 

As to allowance and alimony, the statute, 10 sec., par. 3, 
Thomp. Dig., 223, provides that when a divorce is decreed for 


“5 “< 


the cause of extreme cruelty, the court may in every case take 
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such order touching the maintenance and alimony of the wife, 
or any allowance to be made to her, and, if any, the s-curity to 
be given for the same, as from the circumstances of thi: parties 
and nature of the cause may be fit, equitable, and jusi. 

Whatever may be the rule where the wife’s bill <liscloses 
merits, and her facts make a case which, if truc, will entitle her 
to relief, and she applies before final decree, and when for the 
purposes of justice this subsistence is necessary, it cannot well 
apply to this case, where she has no such bill and no proo!. and 
postpones her application for the order toa period when in point 
of fact she does not and cannot need subsistence during the suit, 
for the decree which awards it is the last act. 2 Bish., M. & D.; 
§425, 388, 416, 417. 

In the case in 3 Phillimore, 394, the preeise question under 
consideration was the allotment of alimony pendente lite, where 
it was two years before the wife had applied for it in the con- 
sistory court. I[t was a case of great outrage and wrong upon 
the wife. The “ High Court of Delegates,” upon an appeal from 
the consistory court, say, ** Considering that the wife was two 
years before she applied for alimony, we shall be disposed not to 
carry the grant back, but shall make it merely prospective.” 

If the wife postpones this application until after decree of di- 
vorce for extreme cruelty, or the decree or order is made by the 
court after the decree of divorcee, the court must follow the stat- 
ute, for it then certainly does control its action, and unless the na- 
ture of the case justifies it, and it is fit, equitable, and just, no 
order granting maintenance or alimony, whether retrospective or 
prospective, should be made: and this, as I understand it, is the 
view of Justice Hart. 

At the institution of this suit it is not conceivable that the 
parties cohabit. It is legally improper for the parties to live in 
matrimonial cohabitation. It is 2 legal presumption that the 
wife anterior to this time is able to obtain subsistence on the 
credit of her husband, and after the institution of such suit the 
presumption is that her ability to obtain subsistence on this 
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credit ceases ; hence, unless aided, she may suffer wrong for the 
want of subsistence to prosecute it, and hence, where she is un- 
able to provide for her own subsistence and the husband has the 
means of supporting her, and it is probable that she may succeed, 
it is a matter of course in the practice of some States to require 
him to contribute of those means to furnish her with the neces- 
sary clothing and sustenance. 2 Sandford, chap. 146, 147; 
Bish., M. & D., $406. 

Where a wile, however, has sufticient property, this allowance 
is never made, because then the reason fails. 

Under such cirewnstances as should properly enable a party to 
recover for necessaries furnished the wife during the pendency 
of the suit for divorce, the husband is liable at law. 5 B. & C., 
375; 1 Sand., 485. Ifthe wife has furnished them herself, the 
court should not and cannot properly award them. If some 
other person has furnished them in a case of this kind, as it ap- 
pears from the record, he should be left to his action at law, 
where his rights, if he has any, may be determined. 

The wife cannot disregard her marital obligations, abandon 
her husband against his protests, and after fully developing such 
a case, have at the hands of the chancellor a decree for separate 
maintenance during the pendency of such suit. I do not under- 
stand that my associates differ with me in these views. 








Wiruias Pae.an, ApPELLANT, vs. SARAH PHELAN, APPELLEE. 


1. It being a requirement of the statutes of this State that “no divorce 
from the bond of matrimony shall be granted to any applicant, unless it 
shall appear that such applicant has resided in the State of Florida for the 
space of two years prior to the term of such application,” this fact must 
‘be alleged in the bill, and established by proof. 

2. Where the bill o:nits this material allegation, and in addition to this 
omission it fails to set up a sufficient ground of divorce, as well as the par- 
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ticular facts constituting the ground, no amount of testimony will justify 
the court in granting a decree of divorce @ vinculo matrimonti upon it. 

3. Where, after an appearance, the matter of such bill is taken for con- 
fessed in default of an answer, and a final decree of divorce @ vinculo mat- 
rimoniti is passed upon testimony, an appeal from the final decree opens 
for the consideration of the court the matters charged in the bill, and if 
the averment necessary to give jurisdiction of the person is omitted, and 
the matters charged in the bill are insufficient to sustain the decree, it wil} 
be reversed. 

4. Where, upon the face of the bill, there is uot sufficient alleged to 
justify a decree of divorce, the court should not, at any stage of the pro 
ceedings, allow to the wife means to compensate counsel to prosecute her 
suit. A prime facie case must at least be made in her pleadings before 
such an order is passed. 

5. Permanent alimony is a continuous allotment of sums payable at 
regular periods. A gross sum of money given absolutely in full satisfac- 
tion, or a specific proportion of the husband’s estate, cannot be given 
absolutely in full satisfaction of alimony. 

6. Before a decree for permanent alimony js passed, there should be 
testimony sufficient to form an intelligent basis for such an order. There 
should be such testimony as would enable the court, with reasonable cer- 
tainty, to do justice alike to the parties. 


Appeal from 2 decree of the Judge of the Circuit Court for 
the Suwannee circuit. 

The facts of the case, and the points of law arising upon the 
record, are stated in the opinion of the court. 


J. P. Sanderson tor Appellant. 
C. P. Cooper tor Appellee. 
WESTCOTT, J. delivered the opinion of the Court : 


Under the statutes regulating the subject, no divorce « vin- 
culo matrimonii can be granted unless it is made to appear that 
“the applicant has resided in the State of Florida for the space 
of two years prior to the term of such application.” 

This fact should be alleged in the bill and established by 
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proof. | John. Ch., 204; 1 4N. H., 381;8 N. EL, 162. The allega- 
tions of the bill are very indefinite upon this subject. It alleges 
that complainant remained from her home in Fernandina, but 
omits to state where she was or when she left. It is then stated 
that in August, 1864, she was carried to Jacksonville by order of 
Brig.-Gen. Birney, where she was compelled to support herself 
and child, without stating how long she resided there or wheth- 
er she was there until November, 1865. In November, 1865, it 
is alleged that she removed to Fernandina, from whence, it is not 
distinctly stated. She must have resided in Florida from May, 
1864, while she could consistently with the allegations of the 
bill have been residing in Georgia trom May, 1865, to Novem- 
ber, 1865. Nor does the bill disclose where she was from May, 
1864, to August, 1864. The allegations of the bill are there- 
fore clearly insufficient in this respect. The bill must be so 
framed as to leave no room for construction or inference to the 
contrary. 

The apparent grounds upon which the divorce is sought are 
“wilful, obstinate and continued desertion for the term of a year, 
and the habitual indulgence of violent and ungovernable tem 
per.” 

The bill alleges a marriage in Georgia in 1856. ‘That in 
March, 1862, the defendant sent her into the interior of the State 
“ out of the way of the Yankees ;” that in August, 1864, she was 
brought to Jacksonville, by order of Brig.-Gen. Birney (from 
whence it is not stated;) that in November, 1865, she removed 
to Fernandina, (from whence it is not stated,) and that while in 
Jacksonville and in Fernandina she tas supported herself and 
child without any assistance from the defendant. 

There is no express statement that her husband was not with 
her in Jacksonville or Fernandina. These facts alone, if estab- 
lished, do not constitute an actual desertion or an intention to 
desert, for a period of one year before the month of May, 1866, 
the date of the filme of the bill. The reasonable conclusion is 
that the wife was sent. firat from Savannah to the interior of the 








SUPREME COURT. 








William Phelan vs. Sarah Phelan—Opinion of Court. 





State with her own consent to avoid the troops of the United 
States, and that subseqently she was carried to Jacksonville by 
them, from whence it does not appear. It is impossible to deter- 
mine where she was in May, 1865, or whether her husband was 
with her or not. Desertion cannot be inferred from the unaid- 
ed fact of protracted absence, in a case of this kind, and under 
these circumstances, where the wife left in the first place volun- 
tarily and with the consent of both parties during armed con- 
tests. The desertion begins at the time when the intention not 
to return and the resolution to remain away is formed. There 
is no allegation here which fixes this period. In addition to 
these facts, there is a general charge of “ wilful desertion for more 
than one year.” This is not sufficient. The cause under the 
statute is “ wilful, obstinate, and continued desertion, tor the 
term of a year.” 

The allegations of the bill are therefore not sufficient to war- 
rant a decree upon this ground. 

The other allegation in the bill upon which the decree tor di- 
vorce is based is to the effect that the defendant “ habitually in- 
dulges in a wilful and ungovernable temper to such an extent 
that complainant cannot live with him in peace.” 

The ground of divorce under the statute is for the * habitual 
indulgence of violent and ungovernable temper.” 

The bill should state expressly that the husband indulges in 
violent and ungovernable temper towards the wife. It is no 
cause of divorce that he indulges in such temper towards others 
not in his family in her presence. 

A right to divorce results to the wife under the statute only 
when she is the object of this temper, and the bill must so al- 
lege, and the facts should he stated as well as conclusions. 14 
N. H., 381; 4 Wis., 135. 

It is thus seen that this bill is entirely insuflicient. What is 
charged does not authorize a decree for divorce, nor can relief 
be granted for matters not charged, although they may be ap- 
parent from other parts of the pleading and evidence. Story’s 
































































TERMS HELD IN 





1868-9. 











William Phelan ys. Sarah Phelan—Opinion of Conrt. 


7 Eq. Pldg., Sec. 257: 7 Wheat., 522: 11 Peters, 229: 1 Bro. 


C. C., 94; 6 John., 543, 565. 

The only remaining question upon this branch of the subject, 
is, Does the decree pro confesso, admitting that it is regular, 
which perbaps it is not, cure these defects in the bill + 

A decree pro confesso results from a default in pleading. 
What és effect ney be in other casexz it is needless to inquire 
here, but defaults in cases of this character amount to but little, 

No principle is known which should make a default effective 
to nuthorize a decree upon a bill for divorce not alleging suffi- 
cient facts to justify the deeree. This jurisdiction in matters of 
divorce « vinculo inatrimonii for causes subsequent to marriage, 


and without denying the validity of the marriage, is a special 


jurisdiction conferred by statute. No court in England had 


this power before 1858, und sinee then by statute it is permitted 
only to a limited extent, and no such thing as a divorce « vin- 
culo was known at common law exeept for causes which made 
the marriage invalid in its commencement. 

While the statutes of this State require that the practice in 
this class of cases shall be as in other causes in chancery, it 
does not give like effect to defaults or to decrees pro confesso. 
These defaults may be entered and decrees be had in con- 
formity to the rules of chancery practice, but there is a great 
difference in their results, and it would be deplorable if such was 
not the case. 

It was held in Johnson vs. Johnson, 4 Wis., 135, that * when 
the bill is so defective as to fail in setting out a legal cause for 
divorce, no amount of evidence nor the verdict of a jury will 
warrant 2 decree upon it; and that “ a general charge of cruel 
and inhuman treatment is not sufficient when the facts and de 
tails specified as constituting the charge fall short of sustaining 
it.” 16 N. J.,391: Pinkney vs. Pinkney, 4 Towa, 325 ; 27 Maine, 
563; 2 Paige, 112. 

This is equally as material «a consideration in this case as the 
omission to allege the required residence. 
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But we are not without express authority in the United 
States, where this practice of divorce @ vinculo for causes subse- 
quent to marriage has grown up under statutes, upon the precise 
question of the operation of a default and consequent decree pro 
confesso in these proceedings. 

n Pinkney vs. Pinkney owa, 324, the court held that a 

In Pinkney Pinkney, 4 Iowa, 324, tl t held tl 
petition for divore should distinctly state the facts constituting 
the cause, and should show prima facie that the complainant is 
the injured party, before a divorce is decreed by default. 

n Illinois, where under the statute it was provided that in 

In Illinois, wl der the statute it 1 led that 
all cases for divorce, if the bill or petition be taken for confess- 
ed, the court may proceed to cxaiine the witnesses and havea 







































such a decree fixed. Trumbull, J., in Shillinger vs. Shillinger, 
14 Ill, 150, says, “ It is clear that 2 court has no authority to 
decree a divorce on a bill being taken for confessed, without 
proof to sustain its allegations ; and in this respect a procceding 
for divorce differs from an ordinary suit in chancery, for in the 
latter case it is discretionary with the court when a bill is taken 
for confessed to hear testimony or not in its support. The court 
may refer the cause toa master, as in this instance, to take the 
proofs and report the facts, and the facts to justify granting the 
divorce must be proven to the court; and it would be errone- 
ous to grant the decree, on taking the bill for confessed, without 
any evidence, and if, as in this case, the whole evidence on 
which the court acted is sect out in the record, and it is insufii- 
cient to have warranted the decree, it will be reversed.” 

In this case, although the statute expressly coriferred the 
power upon the chancellor to examine witnesses and proceed to a 
hearing, the court, after decree pro confesso upon a sufficient 
bill, examined upon appeal the entire record, and reversed the 
final decree for matters subsequent to the default, although the 
chancellor had acted in strict conformity to the statute. 

This is one of the many differences between divorce suits and 
other chancery cases,which has led most clementary writeraio de- 








hearing, this matter was expressly decided and the operation of 
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77 signate it as a suit swé generis ; and this, like many other of its 
peculiar incidents, arises from the fact that the public have an in- 
terest in these suits, and the duty of the court is to protect 
that interest even at the expense of the wishes of the parties 
themselves. 

We proceed to examine the other portions of the deeree as dis- 
tinct from the decree of divorce proper; and first, the matter of 
fees awarded the solicitor in behalf of the wife. 





In 2 Paige; 454, it was held that no allowance for costs or ali- 
mony should be made to the wife, if it appears from the face of 
the bill that she eqn obtain no decree thereon. In 8 Wendell, 
370, the same rule is announced. That portion of the decree 
awarding costs for the wife’s solicitor should be reversed. The 
principal decree is reversed upon grounds attributable to the 
want of care in the solicitor in.drafting the bill, and it should 
not be permitted that the husband’s estate should be subjected 
to all expenses of litigation, whether regular or irregular. 8 
Wendell, 370. “It might be very gratifying to the cupidity of 
acaptious solicitor, who should be more intent on making money 
out of family dissensions than bringing their difficulties to a 
speedy adjustment, to try experiments in practice, and subject 
the husband’s estate to all expenses of litigation, whether regu- 
lar or irregular, and no husband should be subjected to such le- 
galized depredations.” 8 Wendell, 370. These remarks I do 
not introduce from anything that appears in this particular case. 
nor have [ the least reason to attribute any such thing to the so- 
licitor in this cause, It is the language of a learned court, and 
it is inserted to show what great abuses might be practiced un- 
deracontrary doctrine. As a general rule, if the case made by 
the bill drawn by the attorney is not a good one, and that fact 
is plain, the husband should not be made to pay for such labor, 
even when the application for the order is made before final de- 
cree, nor should he be made to pay for any labor of asubsequent 
attorney who proceeds to a hearing upon such bill, especially 
where the wife fails upon an appeal. He should have amended 
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the bill or asked leave to file a supplemental bill. 3% Ed. Chy., 
387; 1 Hast., 471; 2 Bish., M. & Div., §406, 416. 

This allowance is not a matter of right in the wife. It isa 
creature of the ecclesiastical courts, the purpose of which is to aid 
the wife to have justice done when she is without means, and 
makes a prima facie case in her pleadings; and is never 
awarded when the wife fails in her suit, and the making of the 
order for it is postponed to the hearing. 

The next subject is the matter of permanent alimony to the wife, 

There appears to have been no decree for alimony during the 
suit, but a final decree for the sum of two thousand dollars 
for “alimony and separate maintenance.” This it is presumed 
was intended to indicate permanent alimony, and it cannot be 
sustained for two reasons. 

Permanent alimony is not 2 sum of money or 2 specific pro- 
portion of the husband’s estate given absolutely to the wife. It 
is 2 continuous allotment of sums payable at regular pertods for 
her support trom year to year. 5 Eng. Ee., 126, 129; 7 Dana, 
681: 4 Hen. & Mun... 507: 4 Rand., 662; 4 Green, lowa, 26. 

Not only is there error in this respect, but there is manifest 
error in another. 

The umount of alimony is not regulated by any absolute fixed 
rule; it ismatter of discretion with the court, and that discretion 
is not arbitrary, but a judicial discretion, to be exercised upon an 
equitable view of all the circumstances of the particular case. 
7 Mill., 207; 10 Ga., 477; 3 Phillim., 378; 22 DIL, 187. 

The actual income of the husband appears from the cases to 
be as a general rule the precise fact to be regarded. 2 Hag. 
Con., 199, 201; 3 Hag. Ec.,472; 5 Eng. Ee., 186; 2 Phillim., 40. 

But this is not a fixed and absolute rule, and there are cir 
cumstances which vary it. Before an allotment of permanent 
alimony is made, the ability of the husband should be made to 
appear, as well as the other considerations which ure to be esti 
mated in connection with his faculties, in determining the 
amount. 
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What is the testimony in this case ? 

The first witness states that he does not know Mr. Phelan’s 
circumstances. The next witness, a son of complainant, testifies 
that he seems to have a grocery and provision store, with some 
dry goods. His circumstances, pecuniarily, seem to be easy. 
He is at the present time building a store, although I believe he 
is doing so in his married daughter’s name. The next witness 
says, Mr. Phelan seemed to be comfortable in his circumstances. 
He kept a store in Fernandina, and was building a store-house, 
which has since blown down. One says he has understood he 
owns railroad stock or bonds, but does not know the fact. 

The master, upon this testimony, reports his conclusion to be, 
that William Phelan is now merchandizing in Fernandina, and 
appears to be the owner of real estate in said city, and is believed 
by witnesses, from common report and from all appearances, to 
be in easy circumstances, the actual amount of means not being 
known definitely. 

This is not sufficient to arrive at any accurate conclusion. It 
amounts to but little except that defendant has a provision and 
grocery store. Whether he has one thousand dollars income or 
twenty, is not disclosed, and there is nothing in reference to 
various other matters which should enter into the estimate. 

The cases of allotment of alimony where the husband was a 
merchant are numerous, and the general rule applicable could 
be readily applied. The testimony here is not sufficient to 
come to any conclusion which could, with reasonable certainty, 
be just either to the husband or wife. There must and should 
be an intelligent basis for such an important order of this char- 
acter, which provides in future a fund for the support of the 
past wife, and which levies upon the estate or faculties of the 
late husband an annual sum in discharge of his obligation. 

For the want of an intelligent basis upon which to make the 
order, the allotment of the sum of three hundred dollars per 
annum for the support_and maintenance of the infant must also 
be reversed. 

4] 
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This court has decided that in all cases of divorce it is proper 
to grant alimony, “the right to decree alimony being held to 
be an incident to the power to grant divorces, (Chairs vs. Chairs, 
10 Fla.;) and the 10th section of our statute provides that when 
a divorce is granted “on account of the parties being within 
the prohibited degrees, or for the cause of adultery, or extreme 
cruelty,” the court may in every case take such order touching 
the care and maintenance of the children as may be just. The 
divorce here sought is not for the grounds mentioned in that 
section, and the question arises whether, independent of statu. 
tory regulations, this matter can be considered in this case 
and in this form. But it is unnecessary to decide this point in 
this case. 

It may not have been necessary to have passed upon any 
portion of this case except the bill, as its character required a 
reversal of the decree, but I have, for the benefit of both parties, 
examined the record, and pointed out such apparent errors as 


were plainly disclosed, and in order that such defects might be 


corrected if there was merit in the case, and it was prosecuted 
further. 

In this case, although the wife has failed in her suit, she 
should recover the statutory taxable costs. Courts will not 
ordinarily, if they have any discretion in the premises, decree 
these costs against a defeated wife. The decree in such cases 
continues her disabilities as a femme covert, and she should not 
be encumbered with the responsibilities of a jyemme sole. 9 
Dana, 52; 29 Ga., 281; 2 Paige, 454; 4 Porter, +79. 

It is ordered, adjudged, and decreed, that the decree entered 
in this case be reversed, except so much of it as adjudges the 
taxable costs of the court against the defendant in the court 
below; that this cause be remanded, with leave to the appellee 
to dismiss her bill without prejudice, or to amend her bill, or 
file a supplemental bill in that court, as she may be advised, 
and for such further proceedings in accordance with this opinion 
as are conformable to the principles of equity. 
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HART, J., delivered the following concurring opinion : 


This is a cause in chancery for divorce, and is appealed from 
the Circuit Court in Nassau county when that county was in 
the Suwannee circuit under the late government of the State. 
The appeal was taken generally, after final decree, within the 
time allowed by law for the taking of appeals in chancery,.and 
was made a supersedeas by order of one of the justices of the 
Supreme Court. 

The bill was filed May 17, 1866, and alleges that the com- 
plainant was married to William Phelan, also a citizen of said 
county, in Savannah, Georgia, on or about the 21st day of 
April, 1856, with whom she continued to live as his wife 
until the 3d of March, 1862, when he sent her into the interior, 
pretending that he would follow her, which he failed or refused 
to do, and never supported her afterwards. That she remained 
from her home in Fernandina, depending entirely on her own re- 
sources, until August, 1864, when she was brought to Jackson- 


ville by military order, where she was obliged to support her- 


self and child, though he was able to furnish her with ample 
means of support, and could have done so without injury to 
himself. That in November, 1865, she returned to Fernandina, 
where she has ever since resided and supported herself and 
child, he refusing to aid or assist her in any way or manner. 
That she has in her possession one child, viz.: Anne Belle Phe- 
lan, about nine years of age, whom she has supported and edu- 
cated without his aid. That he habitually indulges in a harsh 
and ungovernable temper; is, therefore, incapable of taking 
care of and educating said Anne Belle. That he is possessed of 
and owns considerable property, out of which he could support 
her. and his said child, which he has failed and refused to do. 
That he wilfully deserted her for more than one year prior to 
the filing of this bill, and still remains wilfully absent from her 
society. That he habitually indulges in a wilful and ungovern- 
able temper, so much so that she cannot live with him in 
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peace, and that he is totally incapable of educating her said 
child, the said Anne Belle. That he ought to be compelled to 
support her and his said child. 

The subpena was issued, served, and returned on the day of 
the filing of the bill. There was no answer filed in the cause, 
and there was what was deemed to be a decree pro confesso, 
and an attempt to take and produce testimony and the report 
of a master, which will be the objects of some further consider- 
ation. A document appears which was claimed to be a decree 
of divorce, of alimony, and expenses and costs, which may have 
been made after these steps were taken, but it is without date, 
or any evidence of being filed or “delivered in open cowt.” It 
is as follows: 

“Tt is ordered, adjudged, and decreed in the above-entitled 
cause that the complainant and defendant be divorced @ vineulo 
matrimonii, and that the marriage hitherto existing between 
them be and the same is hereby declared null and void. It is 
further ordered, adjudged, and decreed that the defendant pay 
to complainant two thousand dollars for her alimony and 
separate maintenance, and that execution do issue for the same 
against the goods and chattels, lands and tenements of said de- 
fendant in favor of complainant at the expiration of ten days 
from the date of this decree, if not paid or satisfied by or be- 
fore the expiration of said time. It is further ordered, adjudged, 
and decreed that defendant pay to complainant the sum of three 
hundred dollars per annum for the support, maintenance, and 
education of their infant daughter, Anne Belle Phelan, wntil she 
shall attain her majority, or be united in lawful marriage before 
she thus attains her lawful age; and that until she is married or 
thus attains her majority, her said mother, Sarah Phelan, the 
complainant, be and is hereby appointed her lawful guardian, to 
have charge, control, and custody of her person and education. 
And that the defendant be and is hereby ordered, adjudged, 
and decreed to secure the payment of said annual amounts of' 

three hundred dollars by giving good and sufficient securities 
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unto said complainant as guardian as aforesaid, under penalty 
of being in contempt of this court. It is further ordered, ad- 
judged, and decreed that said defendant pay or cause to be paid 
unto Charles P. Cooper, solicitor for complainant, the sum of 
three hundred dollars for his fee in the premises, and that exe- 
cution do issue for the same against the goods and chattels, 
lands and tenements of said defendant in favor of Charles P. 
Cooper, solicitor as aforesaid, after the expiration of ten days 
from the date of this decree, if not sooner paid and satisfied. 
It is further ordered, adjudged, and decreed that the defendant 
pay all the legal costs in said case laid out and expended, and 
the fee and compensation of the master in chancery in and 
about the same, to be taxed at twenty-five dollars, to be in- 
cluded in the costs to be taxed up in said cause, and to be col- 
lected by execution in the said matter against said defendant 
in manner and form as provided by law for the collection of 
costs in suits at law and decrees in chancery from parties 
against whom judgments at law have been rendered or decrees 
in chancery pronounced.” 

The petition of appeal is substantially as follows, properly 
dated and filed : 


To the Honorable E. M. Randall, Chief-Justice, and Associate 

Justices of said Court: 

The petition of William Phelan, appellant, humbly presents 
the following causes for appeal and exceptions to the decree 
rendered against him in Nassau county, now in the Fourth 
Judicial Circuit, and your appellant would show unto your 
honors : 

ist. That in the rendition of the judgment pro confesso he 
was taken by surprise; that he and his solicitors supposed that 
the bill for divorce was dismissed, for at the first term, upon 
the sounding of the chancery docket, the judge announced that 
the solicitor of appellee who had filed the bill could not practice 
in his court, and that unless some other attorney appeared for 
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her, the bill would be dismissed; and no other attorney appear- 
ing, he and his solicitors supposed that said bill was conse- 
quently dismissed. 

2d. That he and his solicitors at December term, 1867, fol- 
lowing, discovering that a judgment pro confesso for want of 
an answer was taken without notice by C. P. Cooper, Esq., 
as solicitor for said appellee, during vacation his solicitors 
spread a motion on the motion docket to open said decree pro 
confesso, and frequently applied to the judge and urged him 
for a hearing upon said motion to open said decree; but that his 
honor did not grant the same, and that a final decree was pro- 
nounced at said December term, 1867, without the said motion 
being heard or disposed of. 

3d, That no actual marriage was proved, as indeed it could 
not be, the appellee in her bill not even daring to sustain such 
an allegation by her oath. That proof of cohabitation could 
not be sufficient evidence of marriage in this case, as it will ap- 
pear by appellee’s bill and evidence that they had not cohabited 
for over five years. 

4th. That if cohabitation had been proved, it should not be 
received in proof of marriage in this case, as it would involve 
the proof of an offense, from the fact that his wife, to whom he 
was lawfully married nearly thirty years ago, is still living and 
undivorced, and that he is in constant correspondence with her. 

5th. That he being aged and very feeble, and his circum- 
stances very contracted, being barely able to obtain a support 
for himself, the alimony decreed, with counsel fees, &c., is ex- 
orbitant and excessive, and altogether beyond his ability to 
pay. 

6th. That he has a good and meritorious defense to said bill 
of divorce, that he was never married to appellee; that he so 
instructed his solicitors, and well supposed that they would 
have pleaded to and defended said cause; but that through sur- 
prise or negligence they failed to plead or answer, and are con- 
sidered irresponsible persons against whom he could never ex- 
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pect to receive any pecuniary redress from any damages he 
might suffer in the premises. 

7th. That the evidence before the master was taken ea parte, 
and that Mr. Spaulding, one of the witnesses, is the son of the 
appellee. 

8th. That upon the return of the master’s report, no note 
thereof was made in the chancery order book, as required by 
the rules of court, and he had no notice of the same. 

9th. That he did not have his day in court. 

10th. That there is no day or date to said decree. 

11th. That there is properly no evidence before your honors 
in said cause, inasmuch as it does not appear from any note or 
memorandum on the papers containing the evidence taken by 
the master as filed in the cause, that such evidence was read at 
the final hearing, as required by the rules of court. 

12th. That January 27th, 1868, he filed his bill in the nature 
of a bill of review impeaching said decree for fraud, and ask- 
ing, with other relief, for a writ of injunction to stay further 
proceedings, and that the same might be set aside, and was re- 
fused. 

13th. That he, upon said injunction being refused, dismissed 
said bill, and filed his petition for a re-hearing in the original 
cause for divorce, ‘which re-hearing was also refused. 

14th. That said decree is contrary to law, equity, and good 
conscience. 

There are papers in this record which are claimed to be no- 
tices, a bill in the nature of a bill of review, dismissal, a petition 
for re-hearing, motions, orders, &c., which are so informal and 
deficient of important requirements as not to attract special 
consideration, especially as the decision of the case rests upon 
others more particularly specified. 

The proceedings of appeal are regular, and the petition 
of appeal assigns errors. An appeal from a final decree in 
chancery, or any appeal properly operating as such, has the 
legal effect of causing in this court substantially a re-hearing of 















464 SUPREME COURT. 








a 


William Phelan vs. Sarah Phelan—Concurring Opinion of Hart, J. 











the whole case. This court, therefore, is warranted in consider- 
ing the whole record, and if any material error shall be found 
to have been committed, it is its duty to have it corrected. 

The record is very deficient in dates and descriptive head- 
ings, and the court cannot see at what term or terms of the cir- 
cuit court some of the most important steps were taken, or at 
what times some of the most important documents were filed. 
It is also very defective in showing whether or not documents 
required by law to be placed upon the order book are there. 
There is not a motion, notice, order, report, or decree in the 
record of the circuit court proper, that conforms to the long- 
established formulas prescribed in these very important pro- 
ceedings in chancery. If a more perfect record should be re- 
quired, it is doubtful if it can be obtained, and should the court 
dismiss the appeal for the non-conformity to the requirements 
of the rules of pleading and practice, it may be that a precedent 
will be left standing that the public is deeply interested in cor- 
recting. 

In cases at law or chancery where judgments for money or 
other property is all that is sought, the law of pleading and 
practice wisely leaves much to the action of the parties them- 
selves; and whilst ample facilities are afforded for the attain- 
ment of justice, if the parties do not see fit to avail themselves 
of them, it may properly be considered as their own fault, and 
the court will not interfere. In cases of divorce, society is more 
nearly interested, and it has been wisely held that the public 
may properly be considered an interested party to be remem- 
bered by the court, and its interests guarded and protected. It 
not unfrequently happens that both the immediate parties are 
willing to the divorce, and that the only earnest contest is over 
the question of money by the name of alimony ; and, as aresult, 
the pleadings are neglected except for that purpose alone ; and 
that neglect is precisely what affects the interest of society. If 
one neglects to allege a awful marriage, with the necessary and 
sufficiently certain allegations of time and place, and the other, 
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willing to have the sanction of a judicial separation and anxious 
only about the amount of money involved in the case, neglects 
to plead, answer, or demur as to those points, if the court is not 
wise and watchful it may be entrapped by some show of evi- 
dence into granting a decree “ @ vineulo matrimonii,” in a case 
in which there never was a marriage, and the immediate parties 
have been for years criminally cohabiting, and thus neither of 
them entitled to relief, the judiciary subjected to blame and ridi- 
cule, and society injured. 

Joel Prentiss Bishop, in his admirable commentaries on the 
law of marriage and divorce, discusses this subject with great 
learning and ability, and remarks as follows: “It has already 
been sufficiently shown in the foregoing pages that not only the 
parties but the public also have an interest in marriage and its 
dissolution. Growing out of this two-fold interest we have the 
doctrine running through all matrimonial suits and bringing into 
subserviency all other law on the subject, that the proceeding, 
though upon its face a controversy between the parties of record 
only, is in fact a triangular suit, ‘ swé generis,” the government 
or public occupying the position of a third party without coun- 
sel, it being the duty of the court to protect its interest.” See 
2 Bishop, 230. 

It is not inconsistent with any of the authorities, to lay down 
the law to be, that the bill must in every case allege enough 
with legal certainty on every material point to support legal 
proof, which must also be made to satisfy the conscience of the 
chancellor, that there was in point of fact a lawful marriage, 
duly solemnized, else the court has no power to grant a decree 
of divorce from the bond of matrimony, whether the bill is de- 
murred to or not. 5 Fla. R., 560. The bill must set out a 
sufficient cause of divorce, else the court cannot entertain it.’ 27 
Maine, 563. Where it does not, evenif ujury find a verdict 
upon it, no judgment can be rendered thereon. 4th Wis., 135. 

This bill alleges “that complainant was married to William 
Phelan in Savannah, Ga., on or about the 21st of April, 1856.” 
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This allegation is uncertain as to identity of the William Phelan 
who is the defendant in this suit, uncertain as to its having been 
a lawful marriage, and wholly deficient as to the facts and cir- 
cumstances of the solemnization. They are not sworn state- 
ments, and if they were, the temptation to evasion or mental res- 
ervation is sometimes so strong in such cases as to make the 
court very watchful. The words “ox or about” used thus in 
such a case are unsatisfactory, and are deemed to be too uncer- 
tain. See Story’s Eq. Pl., par. 23. Uncertainty in allegation 
will be most strictly construed against the party making it. 10 
Fla. R., 179. 

It is objected to this bill that it does not contain an allegation 
that complainant has been a citizen or resident of the State tor 
two years prior to the filing of her bill; and it is. argued that 
without this averment the court cannot take jurisdiction of the 
case, and that where there is a limitation or restriction upon the 
jurisdiction of a court, such facts as are necessary to give juris- 
diction must appear on the face of the record, and if they are 
wanting, advantage may be taken of it at any stage of the pro- 
ceedings, even in the appellate court. 

The act of 1852, chapter 522, says: “No divorces’ from the 
bonds of matrimony shall be granted to any applicant unless #7 
shall appear that such applicant shall have resided in the State 
of Florida for the space of two years prior to the time of such 
application.” It seems very clear, that unless the applicant has 
been a resident of the State for two years prior to the application, 
the court has no authority to decree the divorce. 

This is jurisdictional. The bill must show the authority or 
jurisdiction of the court, or the action of the court will be nuga- 
tory. A judgment or decree rendered where jurisdiction or au- 
thority is wanting is utterly void. “ Seewndem allegata et pro- 
bata” obtains. 

It is also objected to this bill that the child for whom support 
and education is prayed is not alleged to be the offspring of the 
defendant, and that there is not a sufficient averment of the 
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ability of the defendant to respond to a decree of alimony, and 
of regular payments for the child. The first one of these two 
objections involves the question as to whether or not this allega- 
tion is stated with sufficient certainty. “Care should be taken 
to frame the stating part of the bill fully and accurately.” 
Story’s Eq. PL, par. 27. 

* Uncertainty in a bill may arise in various ways. * * * 
The case intended to be made may be certain, but the allegations 
in the bill may be so vague and general as to draw with them 
the consequences and mischiefs of uncertainty in pleadings. 
Some of the material facts may be stated with sufficient cer- 
tainty, and others again with so much indistinctness or incom- 
pleteness as to their nature, extent, date, or other essential requi- 
sites as to render inert or inefficient those with which they are 
connected, or upon which they depend; in each of these cases 
the effect may be fatal to the objects of the bill.” Story’s Eq. 
Pl, par. 242. “Every fact essential to the plaintiff’s title to 
maintain the bill and obtain the relief must be stated in the bill, 
otherwise the defect will be fatal.” Ibid., 257; 5 Fla. R., 560; 
1 Daniel, 411, and note, 422 and 2. There is no direct allegation 
that the ‘child is his offspring; it is incidentally mentioned as 
“his child,” but that is not an allegation of the fact. Correct 
forms of allegations of this nature may be found in 2 Bishop, 539 
and 777. In some cases of appeal this might not alone be a 
fatal defect, nor is it decided so to be in this case; but to the 
candid legal mind the reason for considering it to be a defect is 
obvious. 

Upon the subject of the second of said last-mentioned objec- 
tions, itis found that there is some variety of judicial opinion as 
to the bearing and effect of the question of the husband’s ability 
to respond to a decree of alimony, what kind of property it 
should proceed from, and whether from property accumulated 
after decree, or only from that which was possessed before: 
There can be no serious question of the soundness of the doctrine 
that “the duty of the husband to support his wife does not de- 
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pend alone upon his having tangible property ; that while they 
are living together they are bound to contribute by their several 
personal exertions to a common fund which in law is the hus- 
band’s, and from which the wife may claim a support; that if 
she is compelled toseek a divorce on account of his misconduct, 
she loses none of her rights in this respect, only she is to draw 
her maintenance in a different way, that is, under a decree for 
alimony, based, if he has no property, upon his earnings or ability 
to earn money.” 2 Bish., 446. In considering these questions 
the sounder doctrine appears to be that alimony, when decreed, 
is a charge upon the estate or property of the defendant, whether 
of lands, goods, and chattels, or income, without regard to the 
time of his acquiring them, until the court, for good cause cor- 
rectly alleged and proved, shall modify or dissolve the decree, 
or until it shall be reversed; and that like a judgment at law 
the decree passes whether the defendant has any property or not. 
If the complainant correctly alleges and proves that the defend- 
ant has property or income, the court may act upon it in mak- 
ing the decree. Ifthe husband has been guilty of the grave 
offenses against the law for which divorces are allowed, he has 
voluntarily subjected himself to the just burdens of such a decree, 
and cannot rightfully complain. The injured wife and helpless 
offspring are justly entitled to all the aid of legal process to en- 
force that support of which they have been so deprived. Pro- 
cess may or may not be able to find or reach it, but that is no 
objection to the making of the effort. If he meets the require- 
ments of the decree, and furnishes the reasonable maintenance 
and support, process from time to time may not be required. 
The allegations of statutory causes set forth in the bill are 
not made with that conformity to the intention of the law that 
is necessary insuch cases. It alleges that the defendant “ habit- 
ually indulges in a harsh, ungovernable temper ; that he habit- 
ually indulges in a wilful and ungovernable temper.” The 
corresponding clause in the statute prescribing the cause of di- 
vorce is, “for the habitual indulgence of violent and ungoverna- 
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ble temper.” Thompson’s Digest, 222. A wilful and ungovern- 
able temper is not necessarily a violent and ungovernable tem- 
per. Violence of some kind calculated to inspire terror or pro- 
duce a fear of personal injury was evidently intended to be con- 
nected with the ungovernable temper as constituting this cause 
for divorce. It alleges that he “ wilfully deserted her for more 
than one year prior to the filing of this bill, and still remains 
wilfully absent from her society,” the corresponding cause of di- 
vorce prescribed by the statute being, “for wilful, obstinate, 
and continued desertion for the term of a year.” The statute 
does not make a wilful desertion that may not have been con- 
tinued, but may have ended and occurred again, nor a wilful ab- 
sence which may not necessarily constitute “ obstinate desertion 
for the term of a year,” a cause or causes of divorce. The 
statute is plain, comprehensive, and explicit, and in a case that 
really comes within it, it is not difficult to make the allegations 
conform to its language and plain meaning. 

The bill was filed and supbeena served May 17th, 1866. The 
first Monday in June or July may have been return day, and de- 
fendant was required by law to enter his appearance on the rule 
day next after return day, and to file his plea, answer, or de- 
murrer on the rule day next succeeding that of entering his ap- 
pearance, which may have been August or September, in default 
whereof “the plaintiff may at his election enter an order (as of 
course) in the order book, that the bill be taken pyro confesso.” 
Thompson’s Digest, 457. Did the plaintiff do it? There is 
nothing in this record purporting to be from the order book, 
docket, or files, that is even claimed to be any evidence what- 
ever of the defendant having by himself or solicitor entered his 
appearance, or of his having at any time filed a plea, answer, or 
demurrer, except documents that he subsequently filed in efforts 
to get rid of the decree, wherein he stated that his appearance 
had been entered. If his appearance was entered, still it is not 
claimed that any plea, answer or demurrer was ever filed for 
him. Now did the plaintiff elect to enter, and enter, “ an order 
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(as of course) in the order book that the bill be taken pro con- 
Jesso?” For the supposed fact that he did so was the founda- 
tion of several important proceedings in that, and of considera- 
ble argument in this court, and is thought to be of great import- 
ance in the case. The only document in this record that is 
claimed to have been, or to be such, is as follows : 
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“ Plaintiff, by her attorneys Cooper and Bisbee, and defendant, 
by his attorneys Livingston and Friend. No answer being filed, 
decree pro confesso was granted, and referred to a master. 
Dee. 17, 1866.” 

It has no statement of being before any court, no signature, 
nothing to show that it was entered in the order book, contains 
no language of an order, and by its language it implies that a 
decree pro confesso was referred to a master. Clearly it is not 
“an order entered (as of course) in the order book that the bill 
be taken pro confesso.” It cannot be correctly considered to be 
a decree pro confesso, nor made the basis of any subsequent pro- 
ceedings as such. Nor is there in this record, any order from 
the order book or elsewhere, referring the bill, or any part there- 
of, or any subject involved therein, to a master for any pur- 
pose. 

There are statements of three men, purporting to have been 
subscribed and sworn to before another who signs himself mas- 
ter in chancery, and these statements are claimed to be the evi-— 
dence in the cause. They are without date, or note of filing, or 
of having been read in evidence, nor are they entitled as being 
before any court. Thus this document is presented without any 
of the important attending insignia required by the law 
in order to give it the dignity of a document containing legal 
evidence in a cause. Looking into it, however, it is found to . 
contain no attempt to obtain proof of any marriage except by 
implication from cohabitation and recognition by defendant in 
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that way, and from papers that may be letters of defendant to 
complainant during virtual cohabitation ; unsatisfactory state- 
ments tending to show “the indulgence of habitual ill and un- 
governable temper ;” opinions of defendant’s unfitness to raise a 
girl child ; and statements attempting to show abandonment of 
complainant by defendant. 

There is a document purporting to be a report of a master in 
chancery, also without date or note of filing. The judges of the 
circuit courts in their respective circuits are authorized by stat- 
ute to appoint as many masters in chancery as they may find 
necessary, who shall receive the appointment in writing from the 
judge, which shall be recorded in the minutes of the court. He 
shall take the official oath before proceeding to discharge any of 
the duties of the office, and such oath shall be entered at full 
length on the order book. Thompson’s Digest, 463. All this 
may have been done, but this court is in no manner informed of 
it. Ifit were done, or even if it were shown by the record that 
the judge of the circuit court had recognized this man as a mas- 
ter in chancery, ordinarily this court could legally presume him 
to be such ; but when no appointment, nor qualification, nor rec- 
ognition of him by that judge is shown, this court cannot sup- 
ply the deficiency. The statute provides that the report shall 
be filed by the clerk and the return thereof noted in the order 
book. Thompson’s Digest, 465. This secures to the parties ac- 
cess to it, and notice of it; but nothing of this kind is shown by 
this record to have been done with it, and for these reasons, 
deemed to be important, this document cannot in my opinion 
legally be adjudged to be official. 

As it does not appear that “ the plaintiff entered an order in the 
order book (as of course) that the bill be taken pro confesso,” 
nor that a final decree was pronounced at December term, 1867, 
the error assigned in the second ground in the petition of appeal 
cannot in my opinion be considered to be well taken. 

For the reasons stated at large in this opinion, the errors as- 
signed in the third, eighth, ninth, tenth, eleventh, twelfth, thir- 
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teenth, and fourteenth grounds in the said petition are in my 
opinion well taken. 








Henry Srapack, Appettant, vs. Leoma L. Cusumay, Ap- 
PELLEE. 


1. The proclamation of the President of the United States of January 1, 
1863, known as the Emancipation Proclamation, was a military order 
founded upon a supposed military necessity, in a time of war, and became 
Operative only when the Federal Government was enabled by the power 
of arms to enforce it. 


Appeal from the Circuit Court for Santa Rosa county. 
Statement of the case by RANDALL, C. J.: 


This was an action of assumpsit commenced in 1866, by the 
appellee, to recover for the services of a negro woman, let to 
hire by the appellee to the appellant, from October 20, 1863, to 
March 20, 1865. Plea, non-assumpsit; and further, that the 
woman for whose services the plaintiff claims was a freedwoman 
at the time of the hiring, by virtue of the proclamation of the 
President of the United States and the results and effects of the 
war then prevailing, and the services rendered were contracted 
for with the freedwoman, &e. 

At the trial the court charged the jury that if the defendant 


hired the negro woman of the plaintiff in October, 1863, plaintiff 


is entitled to recover for such time as he had her services, not 
extending beyond the time named in the bill of particulars, at 
such sum as may have been agreed upon. And if they believe 
from the testimony that the defendant was deprived of the ser- 
vices of the woman by the action of the United States military 
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authorities, then the plaintiff could not be entitled to recover 
after that time, but no voluntary payment by defendant to the 
woman would exonerate him. 

Defendant asked the court to charge the jury, that at the date 
of the hiring in this case, the negro woman hired was a freed- 
woman and not a slave, by virtue of the Emancipation Procla- 
mation of the President of the United States, which took effect 
January 1, 1863, and therefore the plaintiff is not entitled to 
recover any hire in the case, which charge the judge refused to 
give, on the ground that he was asked to charge upon the facts 
of the case. To which ruling the defendant excepted. 

Verdict for plaintiff, appellee, for $136, and defendant prose- 
cutes 2 writ of error, and assigns errors as follows : 

1. The court below erred in refusing the instructions asked 
for by the appellant on the trial. 

2. In refusing to take judicial notice of the proclamation of 
the President of the United States known as the Emancipation 
Proclamation. 


E. W. Jones, for Appellant. 


In this case, the only question is as to the propriety of the rul- 
ing of the court below as to the instructions asked for by the 
defendant’s counsel, 

The ruling of the court below was based upon the supposition 
that the proclamation of the President was matter of fact. 

The court should have taken judicial notice of the proclama- 
tion without formal proof. 12 Greenleaf’s Ey.; 11 Vesey, 292; 
3M. & S., 67; 2 Sim., 213. 

As to the legal effect of the proclamation, I insist that the 
court should follow the decision of the political department of 
the government. 4 Cranch, 241; 2 Peters, 367; Williams vs. 
Suffolk In. Co., 18 Peters; Garcia vs. Lee, 12 Peters. 


No counsel for Appellee. 
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RANDALL, C. J., delivered the opinion of the court : 


The question presented by the record for our determination 
is, as to the effect of the “ proclamation of emancipation” issued 
by the President of the United States on the first day of Janu- 
ary, A. D. 1863. On that day the President of the United 
States issued a proclamation reciting that on the 22d day of 
September, A. D. 1862, he had issued a proclamation announe- 
ing “ that on the first day of January, 1863, all persons held as 
slaves within any State or designated parts of a State, the peo- 
ple whereof shall then be in rebellion against the United States, 
shall be then thenceforward and forever free; and the executive 
government of the United States, including the military and na- 
val authority thereof, will recognize and maintain the freedom 
of such persons, and will do no act or acts to repress such per- 
sons, or any of them, in any efforts they may make for their ac- 
tual freedom ;” and further, that on the first of January, 1863, 
he would by proclamation designate the States and parts of 
States, if any, in which the people thereof, respectively, shall 
then be in rebellion against the United States. And designat- 
ing the States and parts of States in which the rebellion existed, 
the proclamation says that, “as a fit- and necessary war mea- 
sure for suppressing the rebellion,” “and by virtue of the 
power and for the purpose aforesaid, I do order and declare that 
all persons held as slaves within said designated States and parts 
of States, are and henceforward shall be free, and that the ex- 
ecutive government of the United States, including the military 
and naval authorities thereof, will recognize and maintain the 
freedom of said persons.” “And upon this act, sincerely be- 
lieved to be an act of justice, warranted by the Constitution upon 
military necessity, I invoke the considerate judgment of man- 
kind,” &c. 

The State of Florida is one of the States designated, in which 
the said rebellion existed. The courts of the several States and 
of the United States have judicially recognized the late insur- 
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rection and rebellion by the people of a portion of the States of 
the Union, as a civil war, and have so recognized many of the 
measures taken by the military authorities of the United States 
in conducting the war. 

The question arises, however, whether the proclamation of a 
military commander, under the laws of war, has a present legal 
effect. upon persons beyond the lines of military occupation by 
the power from which the proclamation emanates. 

The Supreme Court of Alabama has held that it “ had no force 
or validity until the Federal Government was enabled by con- 
quest or the power of arms to enforce it,” and “ that the insti- 
tution of slavery was destroyed by the act of war.” 40 
Ala., 524. 

Personal property within an enemy’s country may be taken 
by military order, and the owner’s titlethereby divested, but 
the right of owners is not divested until actual seizure and ap- 
propriation. 

In time of peace the President, with or without the sanction 
or authority of Congress, had no power to issue a proclamation 
freeing the slaves ; but as Commander-in-Chief of the Army he 
had the power, during the war, to issue any military order au- 
thorized by the usages of modern warfare, which the circum- 
stances required ; but no military order or proclamation issued 
by him could have effect over persons or property not within 
the lines of military occupation, but within the lines of the enemy 
and over which they had exclusive control. Lawrence’s Ed. 
Wheat. Int. Law, 604—Notes. . 

The proclamation was purely, as it purports to be, a war 
measure, issued by the President as Commander-in-Chief in time 
of war, and to affect the war. Under it, slaves coming within 
the lines of Federal military occupation could not be reclaimed 
by their former owners. They were thus practically free by 
means of actual force ; by the power of arms. “ The rights of 
owners of slaves, not within the lines of military occupation of 
the United States during the late war, were in no wise affected 
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or impaired by the emancipation proclamation of the President.” 
Dorris vs. Grace, 24 Ark., 326. 

We have not found many decisions of the courts touching the 
question, but are inclined to adopt the general doctrine above 
quoted in disposing of this case. 

Mr. Dana, in his edition of Wheaton’s International Law, (440, 
441,) makes the following note. Without adopting all his sug- 
gestions, we give them as the views of 2 prominent member of 
the legal profession and writer upon elementary law : 

“ A slave stands in two relations to his master and his master’s 
sovereign ; that of an article of property and that of a human 
being. Regarded asa mere article of property on land, a mova- 
ble corporeal chattel, he would not be transferred from the pri- 
vate citizen to the occupying power, except as being contraband 
of war ; a test that could be applied only to the males capable 
of military service or of labor in aid of war. But as persons ca- 
pable of being used by the will of the master or his State, irre- 
spective of their own will, in war, as soldiers or as laborers, the 
occupying sovereign has the right to transfer their faculty of 
service from the enemy to himself. 

“They are so directly liable to State control in war, that their 
condition follows the fortunes of the war. * * * 

“Tf the occupying State hold slaves, the slaves merely change 
masters ; if it does not, the slaves are emancipated, Their 
emancipation is as complete as their mere transfer would have 
been. It isa plenary act of ownership exercised upon them by 
the capturing power in actual possession. The emancipating of 
slaves by the occupying power may also be treated as an exer- 

cise of temporary power of conquest over the political system of 
the ejected enemy, which, as far as it operates on slaves to give 
them freedom, is complete, and must be so regarded by all neu- 
trals, and by the conquered State itself after peace, on the prin- 
ciple of uti possidentis.” 

During the civil war of 1861--5, the commanders of the na 
tional forces refused to restore slaves that fled to their lines, or 
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that came under their control, to masters who were domiciled in 
places under control of the rebel enemies. This was a war mea- 
sure, and put on the ground that the slaves were in the nature 
of contraband of war. By the act of Congress of July 17, 1862, 
(U.S. Laws, XIL, 590), slaves of any persons engaged in the re- 
bellion, coming within the lines of the armies of the United States, 
and all slaves captured from such persons, or deserted by them, 
and coming under the control of the armies of the Union, and 
slaves of such persons found in any place occupied by the rebel 
forces and afterwards by the armies of the Union, were declared 
to be captives of war, and to be forever free. 

By the same act, the President was authorized to employ per- 
sons of African descent in the public military service. President 
Lincoln, by a proclamation of 1st January, 1863, designated cer- 
tain States and parts of States as still engaged in rebellion, and 
then declared the persons held as slaves therein to be hence- 
forth free. 

It will be observed that this order of emancipation was not 
a legislative act of the law-making power of the Union, but an 
act of the President in his character as Commander-in-Chief, and 
a military measure. Although the language of the proclama- 
tion is general, and in the present tense, as if giving a legal 
status of freedom from its date to all slaves in the designated 
States, still, from the nature of the case, it would seem, that 
being a military measure, by a Commander-in-Chief who had no 
general legislative authority over regions of country not in his 
possession, it could not operate further than as a military order. 
From that time, all slaves coming under the control of the forces 
of the United States, in the manner recognized by the law of 
belligerent occupation, were to be free. If this is the correct 
view of the virtue of the proclamation, it became thereafter a 
question of fact, as to each slave and each region of country, 
whether the forces of the Union had such possession as to give 
effect to the proclamation. In time of peace, the relation of 
master and slave was matter of local and not of national legis- 
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lation ; and it could not be maintained that the civil war gave 
Congress a general legislative power on that subject over re- 
gions of country covered by those States and not in possession 
of the Union forces ; or that the President, as Commander-in-Chief, 
had any legislative functions which could operate by a mere 
declaration of his will in places out of his belligerent control. 
Upon the state of the evidence in this case, the charge of the 
court was not erroneous, and the judgment must be affirmed. 


WESTCOTT, J. 


























Whether the proclamation was effective for any purpose with- 
in the lines of the federal army, is not involved in this case, and 
while I agree with the judgment of the court, I express no opin- 
ion as to whether, with the acts of Congress and under all the 
circumstances existing at the date of that proclamation, the 
President had such power under the Constitution of the United 
States in reference to the property of residents within army + 
lines. It certainly was not effective outside of the line of mili- 
tary occupation, and that is the question involved in this case, 








° Asa Jounston, Puaintirr ry Error, vs. Bensamty D. Wricut, 
Executor or C, P. Knapp, Deceasep. 


1. Where the tit!e is in the vendor of personal property, and upon a 
sale the vendee agrees to stand between the vendor and all damages detireen 
him and the United States Government which may thereafter occur, and 
at the time of the sale the authority of the United States is being ac- 
tually exercised by the army of the United States, in military occupation 
of the district, the amount of the purchase money paid under a claim of 
right by the United States to an officer of the army of the United States 
by the vendor, after protest and imprisonment and notice to the vendee, ' 
held to be within the true meaning of the terms “all damages” under 
the peculiar circumstances of this case. 





Writ of Error to Escambia Cirenit Court. 
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, This was an action of assumpsit instituted by the plaintiff in 
error against the defendant in error, 
There was judgment sustaining a demurrer to the declaration, 
which declaration was in the words and figures following: 


The said plaintiff, by his attorney, C. W. Jones, complains 
against said Benjamin D. Wright, executor of the last will and 
testament of Chester P. Knapp, deceased, in an action upon 
promises. For that whereas heretofore, to wit, on the —— day of 
A. D. 1862, the said plaintiff agreed to deliver to the 
persons exercising powers of government in the late Confeder- 
ate States, that is to say, to the late Confederate States Gov- 
ernment, twenty-five bales of cotton when requested and 
required by the said authorities, and in consideration of certain 
printed obligations of the denomination of five hundred dollars, 
issued and put into circulation by the persons exercising the 
powers of government in the late Confederate States, deliv- 
ered by them to said plaintiff. And the plaintiff avers that the 
said printed obligations delivered to him as aforesaid, were what 
was popularly called Confederate States eight per cent. bonds, 
and were to become due and payable at the city of Richmond, 
in the State of Virginia, on the first day of July, A. D. 1868. 
And the said plaintiff further avers, that the aforesaid twenty- 
five bales of cotton which he agreed to deliver as aforesaid, 
were his own rightful property, and was raised and cultivated 
by him. And the said plaintiff further avers, that from the time 
of the agreement above-mentioned in relation to said cotton, up 
to the time of the sale and delivery thereof to the said Knapp 
in his lifetime, hereinafter mentioned, the said cotton was never 
demanded by the said Confederate Government, but remained in 
the possession of the plaintiff as his property, until the 16th day 
of October, A. D. 1865. And the said plaintiff further avers, that 
on the 16th day of October, 1865, and after the overthrow and 
dissolution of the government of the said Confederate States 
by the public forces of the United States, and when the said 
printed obligations or bonds delivered as aforesaid to the plain- 
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tiff were utterly worthless and of no value in the hands of the 
said plaintiff, by reason of the overthrow of the said govern- 
ment of the Confederate States, the said plaintiff, considering 
himself still the rightful owner of the said cotton, and )elieving 
he had a legal right to sell and dispose of the same, at the 
special instance and request of the said Chester P. Knapp, 
in his lifetime, to wit, on the day of ——— and year afore- 
said, did then and there bargain and sell unto the said Knapp 
all his right and title in and to the said cotton, and delivered 
the same to him in consideration of the reduced price of twenty- 
three cents per pound in gold coin, and the execution and de- 
livery by the-said Knapp to the plaintiff of a certain instrument 
of guarantee or indemnity in the words and figures following, 
to wit: 

“Received of Asa Johnston twenty-five bales of cotton, at 
twenty-three cents per pound, to be weighed at Castleberry’s 
Station, and a draft given for the same on LeBaron & Son, Mo- 
bile, and I agree to stand between the said Asa Johnston and 
al] damages which may hereafter occur between the said John- 
ston and the United States Government. 





“October 16, 1865. C. P. Kapp.” 
“Mr. Knapp agrees to pay for the cotton above stated in 
gold. Dated as above. C. P. Kwarr.” 


And the said plaintiff further avers, that at the time of the 
execution and delivery of the above-stated instrument of writing 
as set forth, and at the time of the sale of said cotton as afore- 
said, the said Chester P. Knapp, in his lifetime, was fully in- 
formed as to the subscription of the said cotton to the late Con- 
federate government, and equally apprised and informed as to 
the nature and character of the plaintiff’s right and title in and 
to said cotton, and being so informed, then and there, in consid- 
eration of the sale and delivery of the said cotton as aforesaid, 
he, the said Chester P. Knapp, in his lifetime, agreed to and 
with the plaintiffas above set forth in the said written agree- 
ment, to stand between the plaintiff and all damages which might 
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aiterwards occur between the said plaintiff and the government 
of the United States, meaning thereby that he, the said Chester 
P. Knapp, in his lifetime, would discharge, pay off, and save the 
plaintiff harmless from the payment of any claims or demands 
of any kind whatsoever which the said government of the United 
States might afterwards bring against or compel the said plain- 
tiff to pay by reason of any claim or interest, real or pretended, 
valid or invalid, on the part of the said government of the United 
States in and tothe said cotton, or any other damages or expen- 
ses which might result to or be paid by the said plaintiff in any 
manner connected with the prosecution of any such claims on 
the part of the said United States government against the said 
plaintiff, to the end that the said plaintiff might be secured in the 
firm possession of, and hold at all events, and without liability 
to the said United States, the sum of money paid’ by the said 
Chester P. Knapp in his lifetime to the said plaintiff for the 
aforesaid twenty-five bales of cotton, to wit, the sum of three 
thousand two hundred and eighty dollars in gold coin. 

And the plaintiff avers, that on the said sixteenth day of Oc- 
tober, 1865, martial law by authority of the President of the 
United States was in force and operative throughout the State 
of Alabama, where said agreement was made; that Major-Gen- 
eral Charles R. Woods, the Department Commander of the 
forces of the United States within the said State of Alabama, 
was invested with full power and authority under and by virtue 
of the said law martial and the direction of the President of the 
United States, to enforce all rights and claims or demands, and 
take cognizance of all controversies wherein such were involved ; 
that afterwards, to wit, on the 24th day of March, 1866, and 
since the death of the said Chester P. Knapp, the said plaintiff, 
by order of the said Major-General Charles R. Woods, was taken 
to the city of Mobile in said State of Alabama as prisoner, and 
held there for the space of one week by the authority aforesaid, 
and was then and there compelled by the said authority, under 
severe penalties, to pay over to the said General Charles R. 
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Woods the sum of three thousand two hundred and eighty dol- 
lars in gold coin for and on account of the said twenty-five bales 
of cotton sold as aforesaid to the said Chester P. Knapp in his 
lifetime. And the plaintiff avers, that before the payment of 
the said sum of money, and after the said sum of money had been 
demanded from him by the officers representing the government 
of the United States, the said defendant was notified by the said 
plaintiff of such demand, and requested to stand between the 
said plaintiff and the damages with which he was threatened ; 
but the said defendant, as executor as aforesaid, refused soto do, 
and said plaintiff was compelled to pay said amount of money 
or remain a prisoner, which amount he did pay under proper 
protest. 

The declaration then lays damages at five thousand dollars, 
and ends with the usual conclusion. 

The demurrer interposed “assigns for causes the following :” 

First. That the contract set forthin the plaintiff’s declaration 
was null and void because its object and intent was to fraudu- 
lently deprive the United States of their property in and to the 
twenty-five bales of cotton in the declaration mentioned. 

Second. That the declaration shows no damages incurred by 
the plaintiff which was intended to be covered by the writing of 
indemnity of the said testator, as set forth in the plaintiff’s dec- 
laration. 

This demurrer is sustained ; there is judgment for defendant, 
and the plaintiff prosecutes a writ of error from this court, and 
assigns as error, “That the court erred in sustaining the de- 
murrer filed in this case to the plaintiff’s declaration.” 


Campbell & Perry for the demurrer. 


The facts as presented by the declaration are, substantially, 
that the plaintiff sold to the so-called Confederate States twen- 
ty-five bales of cotton, for which he was paid in eight per cent. 
bonds, the cotton remaining in his possession subject to the 
order of the so-called Confederate Government up to the time 
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of its overthrow. After the fall of that government, the plain- 
tiff sold the cotton to defendant’s testator for $3287 in gold, 
which was paid by testator, who also executed to plaintiff a 
writing of indemnity whereby he agreed “to stand between the 
said Johnston and all damages which may hereafter accrue 
between the said Johnston and the United States Government.” 

After the fall of the Confederacy the United States claimed 
the cotton, or rather the money for which it was sold, and 
which, under 2 threat of imprisonment, the plaintiff paid over 
to them. 

These facts sustain the following propositions, which are the 
special grounds assigned in the demurrer: 

1. That the contract set forth in the declaration was illegal 
and void, because it originated in a design to defraud the Uni- 
ted States. 

2. The declaration shows no damage covered by the indem- 
nity to have been incurred by the plaintiff. 

The truth of these propositions depends upon the question 
whether the United States had an interest in the cotton at the 
time of its sale by the plaintiff to testator. , 

The various aspects in which the so-called Confederate States 
have been viewed by the United States, as their interests or 
policy might dictate, are matters so connected with the history 
of the day, so notorious and interesting to all, that courts of 
justice are bound to recognize and act upon them. 

Ever since the fall of the so-called Confederate Government, 
the United States have treated the States which composed it in 
some respects as conquered territory. They have recognized 
that government as having been capable of acquiring property ; 
and have constantly asserted themselves to be the successors of 
all the proprietary rights of that government. This has been 
the uniform action within the States where seizure has followed 
the discovery of Confederate property of every description. 
The same right is being asserted even in foreign countries, as is 
shown by the case of Prioleau and others in the High Court of 
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Chancery in England. This action of the political department 
of the government is even virtually admitted by the plaintiff’s 
declaration, and the action of that department is conclusive 
upon all courts within the limits of the United States. 

The Supreme Court of the United States, in Foster & Elam 
vs. Neilson, 2 Peters, 253, declared that the action of the polit- 
ical department of the government was binding on the court, 
The same doctrine has been recently asserted by the same court 
in the cases of the States of Georgia and Mississippi vs. Secre- 
tary Stanton and others. 

But there is another aspect of this question, which is equally 
conclusive, under the laws of nations. Are we a conquered 
people? If so, the conqueror succeeded to all the rights and 
property of the conquered government or association. Wheat. 
Law of Nations, 395-6, 408. 

Was the cotton in question the property of the so-called 
Confederate States at the time of their conquest by the United 
States? The declaration shows it was sold by the plaintiff to 
the Confederate States, and paid for in eight per cent. bonds, 
It is a notorious fact that in all such cases the vendor became 
and held the cotton as the bailee, and subject to the order of the 
Confederate Government. But it is alleged that, the bonds 
having become worthless by the overthrow of the Confederate 
Government, the plaintiff was re-invested with the title to, or 
acquired a lien upon the cotton for the purchase money. [f, 
upon the fall of the Confederate Government, the title to the 
cotton vested in the United States, it certainly could not also 
return to the plaintiff No lien existed as between the Confed- 
erate Government and the plaintiff. Their contract was com- 
pletely executed ; the possession retained by the plaintiff having 
been purely that of a bailee without interest and for the accom- 
modation of that government. No lien was created by the 
conquest of the Confederate Government. The United States 
acquired the property as the Confederate States enjoyed it. 

It was and still is the settled and declared policy of the Uni- 
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ted States to wipe out forever the force and effect, and even the 
recollection of Confederate securities. They were made valueless 
in the hands of the holder as a punishment for the aid and com- 
fort given to the rebellion by the act of receiving them. What, 
therefore, was intended as a penalty cannot be made to operate 
asa great benefit to the citizens of the so-called Confederate 
States, even, as in this case, at the expense of the United States. 

But if the right of property was in the United States, it would 
not avail the defendant, even if he could show that he had a 
claim upon the cotton for the original purchase money; and that, 
in any view of the case, must be the full extent of his claim, if 
any. He bargained for the sale of the cotton, and not merely 
his interest in it; he bargained for and connived at its removal; 
he was 2 bailee, and yet, without notice to his principal, he con- 
tracted solely for his own advantage, at the expense of the rights 
and interests of his principal; and lastly, to shield himself from 
the consequences which he anticipated from his wrong, he takes 
the writing of indemnity from the testator. In any aspect of 
the case, therefore, the first proposition of the demurrer is fully 
sustained, to wit: Ist. That the contract set forth in the decla- 
ration was illegal and void, because it originated in a design to 
defraud the United States. Broom. Max., 178; Smith on Con- 
tracts, 65. 

2a. The declaration shows no damage to have been incur- 
red by the plaintiff which was intended to be covered by the 
indemnity. : 

The declaration is framed as though the testator was bound 
by his agreement to pay twice for the cotton. But the indem- 
nity is susceptible of no such construction. It was intended to 
cover only such damages as the plaintiff might incur by the sale 
of the cotton to the testator. It was evidently founded on the 
hypothesis that the title to the cotton was in the United States. 
The declaration alleges the belief of plaintiff that he was the 
owner of the cotton; but is it fair to construe the testator’s ob- 
ligation entirely by the plaintiff’s belief? It is evident the 
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testator acted upon the opposite opinion, and the acceptance of 
the indemnity, worded as it was, by the plaintiff, establishes his 
eoincidence in that view. Hence, for any damage to the plain- 
tiff incurred upon that hypothesis, the testator agreed io stand 
between the plaintiff and the United States. If the cotton 
was not the property of the United States, then no claim could 
be successfully asserted by them, and no damage could result 
to the plaintiff by their action. The testator certainly never 
contracted to indemnify the plaintiff for the lawless violence of 
any party who, without right, should wrest from him the pro- 
ceeds of his cotton. 

The plaintiff cannot maintain an action on the indemnity 
without admitting the title of the United States. There was 
only one contingency upon the occurrence of which a cause of 
action could arise upon the indemnity, to wit: in the event the 
United States had exacted more from plaintiff for the cotton 
than he actually received. But the United States exacted from 
plaintiff the exact sum, and no more, which he received from 
the testator for the cotton. 

As to plaintiff’s imprisonment, the fair deduction from the 
allegations of the declaration is, that he was imprisoned be- 
cause of his refusal to pay over the money to the United States. 

If the cotton was the property of the United States, the 
plaintiff incurred no damage. If the cotton was plaintiff’s, 
the indemnity does not cover the damage incurred. 


«. W. Jones against the demurrer. 


It is contended for the plaintiff that the demurrer should be 
overruled : 


Because it sufticiently appears that the cotton mentioned in 
the declaration was not in such a state or condition at the time 
of the sale thereof as made the transaction between Knapp 
and the plaintiff a fraud upon the rights of any one; 2d. That 
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the damages stated in the declaration, as contemplated and em- 
braced by the contract, clearly cover and include the losses sus- 
tained by the plaintiff as shown by the pleadings. 

We insist in this case that the cotton mentioned in the dec- 
laration was the rightful property of the plaintiff at the time 
of the sale to Knapp. The obligation to deliver the cotton to 
the Confederate States was purely executory on the part of the 
plaintiff; it was never consummated by a delivery; and even if 
the right of property had passed by the agreement, the znsol- 
vency and bankruptey of the Confederate States, before the 
time fixed for the payment of the obligations, and while the 
property was still in the possession of the seller, defeated the 
right of the Confederate States, or any one claiming under them, 
to the possession of the goods. So far as this question is con- 
cerned, the Confederate States had no greater or higher rights 
under the law, than any corporation or individual would have 
had in alike case. Suppose the plaintiff had agreed, as stated in 
the declaration, to deliver this cotton to any corporation in the 
State—the Ala. and Fla. R. R. Co., for example—and had re- 
ceived the bonds of such corporation payable in July, 1868, for 
the same ; suppose that in 1865 the said corporation became in- 
solvent and bankrupt ; that it was forced into bankruptcy, its 
franchises and privileges and property sold, and that its bonds 
in the hands of the seller of the cotton became valueless ; and 
that at the same time he had possession of the cotton, which had 
not been demanded or delivered, who would have the right to 
demand or sue for the cotton in that case? Would the as- 
signee of the bankrupt corporation have such a right? He 
would not. The insolvency and bankruptcy of the corporation, 
before the bonds were paid, would defeat the right of the .as- 
signee to the property, and the seller, in virtue of his original 
ownership, which would revive by way of “post limine,” would 
have the right to hold the goods. 

This was the opinion of the Court of King’s Bench in the case 

of Bloxam et al., vs. Saxby, 4 Barnwell and Cress., 480, in a like 
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case. See Tooke vs. Holingsworth, 5 Term Repts., 215 ; Han- 
son vs. Meyer, 6 East., 614. 

We insist therefore that the right of disposition of this prop- 
erty was in Mr. Johnston at the time of the sale to Knapp, and 
that where the right to sell exists, the exercise of that right can- 
not by any legal possibility be denied on the ground taken by 
the demurrer. 

The government of the United States had no vested interest 
or right in this cotton. The most that could be claimed for her 
in that connection, is, that she might, possibly, have procecded 
against the cotton by libel, under the confiscation law of 1861, 
and asked for its condemnation. But this was never done, and 
until the government had so proceeded, and procured « con- 
demnation of the property under the law referred to, the title of 
the plaintiff to the cotton was perfect, for wader this law of 
1861, a condemnation is necessary in order to change thie titie, 
See the case of the brigantine Mars, Ist Gallison, 192; and the 
case of the Thomas Gibson, 8 Cranch; and the Supreme Court 
have held in a recent case, that proceeding under this law must 
be proceeded in, and determined by, the course of the common 
law. Foundry vs. U. 8., 6 Wallace. 

But we insist that the property in question was not subject to 
condemnation under the law of 1861; it was never out of the 
possession of the plaintiff, until he sold it to Knapp. It was 
never sold, because « sale, to be perfect, implies a delivery, and 
an agreement to sell, as stated in the declaration, cannot be made 
to amount to a sale by any fair construction. It was not lent 
or used by the Confederate Government, for loan and use imply 
possession by the party obtaining the one or the other. 

Again, the confiscation law of 1861, as its own terms imply, 
was purely a war measure. Its object was to weaken the pow- 
ers of the resisting forces, by rendering insecure the title to 
property that might be used or lent for the purpose of aiding 
the rebellion. 

After the struggle terminated there was no longer any occa 
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sion for the law, and the amnesty extended by the Executive 
of the United States to nearly the whole population, after the 
war, remitted the people to their rights, and prevented the oper- 
ation of the law. See Foundry vs. United States, 6 Wallace. 
Parties whose property had been confiscated and sold were 
refunded the value of the same by the Court of Claims, in many 
eases, since the termination of the war, and Iam not aware of 
any proceedings against the property of citizens under this law, 
since the termination ofthe struggle, that were carried through 
the regular course ; but all such were dismissed by the govern- 
ment, although the seizures had been made, and the proceedings 
began, prior to the late peace. I therefore insist that the gov- 
ernment of the United States Aad no interest in this cotton, at 
the time of the sale to Knapp, which made the disposition 





thereof void upon the grounds stated in the demurrer. 

If it is pretended that the United States had any title or claim 
ri to this property except what she derived from the law of 1861, 
npon what are they fowrded ? 

She must either rely on the law referred to, or assert title as 
succeeding to all the rights of the Confederate government. If 
the latter, then it must be admitted, in behalf of the government 
of the United States, that the contract between Johnston and the 
Confederate authorities was valid, and that the obligations 
given to the plaintiff by the said authorities constituted a good 
consideration for the same, and the United States would be thus 
absurdly, in my opinion, made to say that a contract entered 
into between a citizen and the person waging war against the 
United States, and in the furtherance thereof, is valid, and that 
the bonds issued by the persons in rebellion constituted a good 
and valuable consideration for the contract. 

This view cannot, in my opinion, be sustained. The contract 
made with the Confederate authorities was void; no rights of 





he property could or did pass by the same, and as the Confederate 
| authorities acquired no rights under this contract, for the want 
of a legal consideration, the United States succeeded to or could 
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take no higher or better title or interest than was possessed by 
the persons to whose rights she succeeded. 

The Executive and Legislative Departments of the govern- 
ment have held that the late war on the part of the South was a 
rebellion, and the judiciary will follow such decision. Lose ys. 
Himley, 8 Cranch. ; 2 Peters, Foster et al. vs, Eslam. Mr. John- 
ston, at least, had as good atitle to this property, as an alien, in 
case of a decent cast upon him of real estate, which he is not 
permitted to hold under the law. In such a case he can hold 
against all the world until an inquest of “office found” com- 
pletes the escheat, and he may convey the estate and all his in- 
terest therein. Sheriff vs. O’Neil, 1 Mass.; Storer vs. Batsen, 
8 Mass. 431; Fox vs. Southback, 143. Again, if Mr. John- 
ston had reason to believe that the circumstances constitut- 
ing his title gave him the legal right to the property, the con- 
tract would be valid, although it turned ont afterwards that he 
was mistaken in this respect. Levy on Contracts, 603 ; Stone ys. 
Hooker, 9 Conan, 154; Allair vs. Ousland, 2 John. Cases, 52. 
The defendant is estopped from impeaching his testator’s con- 
tract on the ground stated. Knapp obtained the possession of 
the cotton by virtue of the agreement inthis case. By accepting 
the cotton under the circumstances, he affirmed the right of the 
plaintiff to sell; for the declaration states clearly that he pur- 
chased it with a full knowledge of all the circumstances connect- 
ed with the claim and title of Johnston. Had he been in ignor- 
ance as to this point, the case might be different ; but with a 
full knowledge of all the facts in the ease, he |uys the cotton and 
makes the contract, and after he obtains all the benefit which he 
could possibly derive from the sale, with the proceeds of the 
property in his hands, he ¢hen turns around and alleges that 
this his own agreement is founded in fraud and is void. | 
Greenleaf’s Ev., 289; 2 do., 352; 1 Eng. Law and Equity Repts., 
339. We affirm that the contract in this case does cover and 
embrace the damages sustained by the plaintiff. 

We state in effect that Knapp purchased this cotton with 
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4 full information as to its title and condition ; that he obtained it 
: at 2 low rate, because he assumed ai// the risks of the transac- 
tion, stipulating, as he did, to take all the chances of govern- 
ment interference ; that the understanding of the parties was that 
Knapp should meet any demand that the government might 
make against Mr. Johnston for this cotton, and contest or pay 
off the same, to the end that Johnston might be secured in the 
possession of the money paid him by Knapp. 

Now this is stated in the declaration, as to the understanding 
of the parties, as to the words ali damages mentioned in the 
agreement, and the plaintiff had aright so to plead it, and the 
demurrer admits this construction to be true, and the plaintiff 
on the trial before a jury would have a right to show by parol 
or other proper proof, the intent of the parties in this respect 
when the terms of the writing are doubtful. Haltz vs. Wright, 
16 Lev. and Rawle, 345 ; 1st Binn., 616 ; 17 Ala., 45; 20 do., 140. 
All damages mean every kind of damage, and the words must 
be taken most strongly against the party who stipulates. 1st 
Burrow, 199; Rives’ Ala. Dig., 343. 





WESTCOTT, J., delivered the opinion of the court : 


The matters of law stated in the demurrer assume that the 
facts stated in the declaration disclose a case wherein the Con- 
federate government had acquired title to the cotton by a sale 
from the plaintiff, and that he subsequently simply retained pos- 
session as a bailee, the title having passed. The argument upon 
this assumed case is, that the title having passed out of the 
plaintiff, the United States by the results of the contest had 
title, and that the transaction was a fraud. While the ease has 
been argued here by the counsel for the demurrer upon the as- 
sumption that the case made in the declaration is one in which 
~ the title passed, it has been argued by the representative of the 
declaration in a contrary view. There may have been what was 
deemed to be under existing local regulations a sale and trans- 
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mutation of title by the plaintiff, oy the Sesmantion, given a 
fair construction, does not make that case, and if that case is 
sought to be made it should be raised by proper pleading. 
While it is remarkable that persons would, in consideration of 
a simple naked contract ¢o deliver twenty-five bales of cotton, pay 
what had at the time a substantial value for all purposes of local 
trade, with the understanding that the title remained with the 
party who received the value, yet such is the case stated. The 
plaintiff avers that the cotton was his property, even according 
to what was then the accepted law in the locality; avers that 
there was nothing more than a contract to deliver, and that it 
was neither in intent or effectasale. If in fact, as alleged in the 
declaration, this was the property of the plaintiff, and there was 
no bad faith or misrepresentation, he has suficred a damage 
which comes within the meaning of the agreement under all the 
facts of the case as he represents it. . If, however, he received in 
his dealings with the persons representing the existing local , 
power, what was deemed at the time a compensation and consid 
eration and payment, and a title passed to others, we do not per- 
ceive that he has suffered a damage within the meaning of the 
special agreement ; and if title passed and a consideration was 
paid and accepted, subsequent insolvency of the vendee or 
worthlessness of the paper accepted by the vendor cannot divest 
the title or give the vendor in possession as a bailee a lien for 
the purchase money ; but the declaration does not disclose the 
price. It may or not be true that plaintiff cannot be said to 
suffer any damage within the meaning of this agreement when he 
loses that which was not his own, and when his loss is the result 
of a recovery from him by the party entitled to it, if such was 
the case here, but we can only pass upon the case made by the 
declaration. The legitimate effect of this declaration is, that at 
the time of sale plaintiff represented to Knapp the facts to be as 
he describes them in the declaration. If he did not, his repre- 
sentations were untrue, and in this view he must fail. 
The grounds of demurrer argued in this court are applicable 
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to a different state of facts, and if they represent the true state 
of the case the matter should be raised by other pleadings than 
a demurrer. 

Let the judgment of the court upon the demurrer be reversed, 
and the case be remanded for further proceedings as the parties 
may be advised. 








CorngeLius Rain (1MPLEADED witH SrerpueEN McCati anp 
Witiiam SrrRicKLaNnD,) APPELLANT, vs. JAMES T. TnoMmas, 
APPELLEE. 


1. It is the imperative duty of the court to dismiss an appeal upon an 
application based on the production of the certificate of the clerk of the 
circuit court that an appeal has been obtained and a bond given, the copy 
of the proceedings in the court below not being filed, unless the party in 
default shows some good cause for not having complied with the statute. 

2. What is “ good cause” for an omission to file a copy of the record 
of proceedings with the clerk of the Supreme Court, after taking an 
appeal, is matter to be addressed to the sound discretion and judgment of 
the court. 

3. Neglect to file the proceedings of the circuit court because the ap- 
pellant or his counsel had reason to believe that no causes would be heard 
at the commencement of the term, is not “ good cause” for the omission, 
ihe law requiring the appellant to file the papers with the clerk of the 
Supreme Court on the first day of the term. 


Appeal from Alachua Circuit Court. 

This was 2 motion to dismiss the appeal upon the ground 
that the appellant had failed to file a copy of the proceedings 
in the cause with the clerk of this court on or before the first 
day of the term as required by law. The facts appear in the 
opinion. 


J. B. Dawkins for the motion. 


Wilk. Call against the motion. 
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RANDALL, C. J., delivered the opinion of the court : 





At the last January term the appellee, by his attorney, pre- 
sented a certificate of the clerk of the circuit court that an ap- 
peal had been obtained in this cause, and a bond given upon 
taking the appeal, and upon this certificate made a motion to 
dismiss the appeal, the record not having been filed on the 
first day of the term of this court next succeeding the taking of 
the appeal. By an indorsement upon the record, it appears 
that the appeal bond was filed on the 29th November, 1968, 
and approved by the clerk. The next ensuing term of this 
court commenced January 12th, 1869, being more than thirty 
days after taking the appeal. 

The statute relating to the subject provides, “ it shall be the 
duty of the party appellant to demand from the clerk a true 
copy of all the proceedings in such cause in the circuit court, 
and file said copy with the clerk of the Supreme Court on or 
before the first day of the next succeeding term thereof,’ * * * 
and that “if the party appellant fail to file the proceedings 
aforesaid, it shall be the duty of the court, unless good cause be 
shown, to dismiss said appeal on the adverse party producing 
a certificate from the clerk of the court below that an appeal 
had been obtained and a bond given as aforesaid.” 

Under this statute it is the duty of this court to dismiss the 
appeal, unless cause is shown to the satisfaction of the court for 
the omission, upon the filing the certificate mentioned, if the 
copy of the proceedings of the circuit court have not been filed 
pursuant to law. The statute is so plain in its provisions that 
it scarcely requires an interpretation beyond a simple repetition 
of its own language. The court has no discretion to refuse to 
dismiss an appeal on the production of the certificate of the 
clerk of the cireuit court, when the copy of the record has not 
been filed as required, except to determine upon the sufficiency 
of the cause shown; and no discretion whatever if no cause be 
shown. The law prescribes the mode and time of taking ap 
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peals, and the court cannot enlarge the time or change the 
mode. It prescribes the manner of bringing appeals before the 
court, and the court cannot change the methods thereof. 

It is considered that the Supreme Court in the case of the 
Tallahassee Railroad Company vs. Hayward & Walker, 4 Fla., 
398, gave a correct construction to this statute and its design 
and purpose. In that opinion the court intimates, in reference 
to the manner of showing cause, that statements “ unsupported 
by affidavit, being objected to by the adverse party, cannot in- 
fluence the judgment of the court.” 

Upon the motion being made in the present suit to dismiss 
the appeal, the court ordered that the appellant show cause 
why the appeal should not be dismissed, and the attorney of 
the appellants makes a statement by way of showing cause, 
“that the clerk of said court failed to prepare the record in 
time for the first day of the term. That the fault is the clerk’s. 
That appellants complied fully with the law and the rule of court. 
That appellant’s counsel was engaged in the Circuit Court of 
the United States with the counsel for the appellee at about 
the time of the commencement of the term of this court, and 
was not advised that the counsel for the appellee had finished 
his engagements in that court so as to be present here, but ex- 
pected some notice from appellee’s counsel of the time he would 
be present at this court. Further, appellant’s counsel was in- 
formed and believed that there would be no cases heard at that 
term of this court,” &e. 

This statement is not sworn to, but it is not objected to, for 
that reason, by the opposing counsel. If, therefore, the cause 
thus shown is “good cause,” the motion to dismiss will be 
denied. 

It is said that the fault is that of the clerk of the circuit 
court, and the counsel states at bar that he repeatedly urged 
the clerk to prepare the record, but that he omitted to do so, 
and thus caused the delay. 

The certificate of the clerk to the transcript of the record 
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which is before us is dated January 2d,1869. This is an official 
certificate made by the clerk under his oath of office. It shows 
that the copy was completed ten days before the first day of 
the ensuing term of this court. There are mails and trains 
passing over the railroads from the county seat of Alachua 
county to Tallahassee. Two days at most would be required to 
transmit the record by the mail to the clerk of this court. The 
law requires the “ party appellant to demand from the clerk a 
true copy of the proceedings, * * * and file said copy with the 
clerk of the Supreme Court.” The copy having been ready for 
the appellant ten days before the term of this court, and the duty 
of the clerk of the cireuit court having been fully performed 
when he had completed and certified such copy, and it being the 
duty of the appellant to procure and file it here, we do not con- 
ceive “that the clerk failed to prepare the record in time for 
the first day of the term,” or that the “ fault is the clerk’s.” 

Instead of the record being transmitted to the clerk of this 
court, the counsel states that it was delivered to him at Jack- 
sonville, where he was engaged in the United States Circuit 
Court, and was brought to the clerk here by him after the mo- 
tion had been made to dismiss the appeal. 

The counsel had been advised that no causes would be heard 
at that term of this court, but if such had been the fact, yet the 
law required that the transcript should be filed on or before the 
first day of the term, and it was of no consequenée, so far as the 
requirements of the statute were concerned, whether the busi- 
ness of the term should or should not have been postponed. 

This, therefore, is not considered good cause why the record 
was not filed on the first day of the term. 

The appeal must be dismissed with costs. 


A re-hearing of the motion was denied upon the filing of a 
petition praying a re-hearing thereof by appellant. 
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Tue PrnsacoLta AND GeEorGIA Rattroap Company, APPEL- 
LANT, Vs. Mites Nasu, APPELLEE. 


1. Where two juries have concurred in finding a verdict, it ought not to 
be set aside as against the weight of evidence ; otherwise, when it is clearly 
against evidence. 

2. Where the evidence is contradictory, making it the duty of the jury to 
decide upon the credibility of the witnesses, the court will not set aside a 
verdict as against the weight of evidence. 
* 3. Where a jury on a second trial find a verdict against the decision of 
the court on a former motion for a new trial upon a point of law, the court 
will grant a new trial. 

4. Ifa verdict be found upon testimony which did not tend to prove a 
material fact necessary to entitle a party to recover, or upon a misapplica- 
cation of the facts to the charge of the court, a new trial will be ordered, 
though the same verdict may have been found by two juries upon the same 
state of facts. 

5. Where a slave was injured in the act of performing an improper order, 
or one not warranted by the contract under which he was hired, the hirer 
is liable for all the consequences of the injury( 

6. But the injury must have been the immediate consequence of the im- 
proper employment; or have been received while so improperly em- 
ployed ; or have grown out of the peculiar hazard of the employment ; 
and if an injury occur subsequently on account of the carelessness or heed- 
lessness of the slave, and without the fault of the hirer, the hirer will not be 
liable for the consequences of the injury. 


This is an appeal from the Circuit Court of the Middle Judi- 
cial Circuit in Leon county. 

The opinion of the court contains a full statement of the facts 
to which reference is made. 

M. D. Papy, for Appellant. 

This was an action of Case and Trover by Nash, plaintiff, below, 
vs. The Pensacola and Georgia Railroad Company, for the re- 


covery of the value of a slave alleged to have been killed by the 
careless act of the defendant and its servants. 
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Pleas. Not guilty, and that the injury resulting in the death 
of the slave was the consequence of the carelessness of the slave 
and not of defendant. 

The facts presented by the record are to be found in the state- 
ment thereof presented by the counsel for the appellee. 

We maintain for the appellant, that if the order which it is 
said was improper was of a character not authorized by the 
terms of the contract of hiring, yet that to enable the plaintiff to 
recover, the slave must have been injured whilst executing the 
alleged improper order, and that as such was not the case here, 
the verdict should have been for the defendant. 

It appears by the testimony that the slave was injured, not in 
the execution of the order, but by his own wilful attempt to get 
on the engine while in motion, without any order to that effect, 
and without any necessity, the engine being in the yard where 
it was to be laid up. 

The case of Kelly and Timanus vs. Wallace, 6 Flor., 690, shows 
that it was whilst the slave was engaged in executing the im- 
proper or dangerous order that he was lost, which gave the 
right of recovery. 

So, too, in Forsyth and Simpson vs. Perry, 5 Flor., 337. 

The company are not liable for injuries to persons, &c., 
through the recklessness and want of common care and prudence 
of such person; as where a slave lay down on a track and was 
run over by the cars, it not being able to discover him above 
twenty feet, &c. Redfield on Railways, 384-5, note. 

2. We say that the order itself was not improper, because 
there was no danger in executing it, and was not an order to 
couple cars, which was what was provided against by the contract 
of hiring. The testimony of Vinson proves this. 


A. J. Peeler, tor Appellee. 


This case has been pending for more than eight years. It has 
been thrice argued and submitted to a jury. Once there was a 
mistrial, and twice a verdict was rendered for the appellee. 
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The appellant has had the advantage of one new trial in the 
court below, by which the plaintiff was denied the benefit of his 
judgment, and delayed in the progress of his case nearly two 
years, and because a second verdict against it has not been set 
aside and a second new trial granted, it now comes to this court 
and asks that the concurring verdicts of two juries against it upon 
the facts shall be treated as naught, and the circuit court be re- 
quired to permit it for the fourth time to go before the country. 

If this court, adopting its language in the case of Sanderson 
& Co. vs. Hagan et al., 7 Fla., 318, “‘ will very reluctantly inter- 
Jere with the verdict of a jury as to the facts,’ it will certainly 
find little in a case so extraordinary as this to inv#te or justify 
its interference. 

Formerly this court and its predecessor, the Court of Appeals, 
refused to invade the province of facts, and the discretion of the 
judge below. Carter vs. Bennett, 4 Fla., 356. 

But under the act of 1853, the refusal of the judge below to 
grant a new trial may now be assigned as error, &c. Pamp. 
Laws, 100. 

From the reported cases since the passage of this act, the 
court seems to have discharged their duty under it with great 
wisdom and caution, owing no doubt to its innovation upon 
“the practice sanctioned by the most venerable authorities ; and 
to its extremely delicate nature; and to the fact that the slight- 
est mis-step in that direction would result in the utter breaking 
down of the frame-work of our judicial system,” and the con- 
version of the three justices of the Supreme Court into three 
petit jurors. 

“Where there is conflicting evidence, and the verdict is not 
manifestly against the evidence, the court will not interfere to 
set aside the verdict of a jury.” Talla. R. R. Co. vs. Macon, 8 
Fla., 299. 

“ Nor will a new trial be granted in case of conflicting testimony 
when the weight of the evidence agrees withthe verdict.” Han- 
cock, administrator, vs. Tucker, administrator, 8 Fla., 435, 
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With reference to the law thus laid down and the facts appar- 
ent upon the record, I propose to examine the several errors 
assigned by the appellant. 

The first error assigned is, “That the verdict of the jury was 
contrary to the evidence.” 

The record discloses that the slave, Jackson, was the property 
of Miles Nash, plaintiff, in the court below ; that said slave was 
hired by the said Miles Nash to the Pensacola and Georgia Rail- 
road Company ; that while in the employment of said company 
the foot of the said slave, Jackson, was crushed by one of its en- 
gines, which at the time of the accident was being moved by its 
direction and control; that said slave died from the effect of said 
injury ; that his value at the time was between $1700 and $1800. 

These facts being established, and they were not disputed in 
the court below, it remains only to inquire under the issues 
raised by the pleadings, 

ist. Whether the death of the slave, Jackson, was occasioned 


by the carelessness, negligence, or improper conduct of the Pen- - 


sacola and Georgia Railroad Company ? 

2d. Whether the slave, Jackson, was killed while in the per- 
formance of a duty ordered by the company outside of his regu- 
lar employment, a duty which he was not required to perform by 
the contract of hire ? 

Upon the first issue, the witness, John 8, Key, who was the 
engineer of the company and had charge of the locomotive at the 
time of the accident, states, in his answer to the fifth direct in- 
terrogatory, that the slave, Jackson, “ got out to attach a rope 
to the train and engine, and getting back fell, and the wheels of 
the engine ran over his foot ;” and in his answer to the sixth di- 
rect interrogatory, he says that he “ ordered him off for this pur- 
pose.” To the seventh cross interrogatory, which is in these 
words: “ Have you or not frequently known firemen to get on 
the locomotive when it was in motion, and would you or not 
consider it dangerous to do so when the car was moving as slow 
as your’s was when Jackson attempted to get up ?” he answers, 
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ri “They often get off and on when the carsare moving. J donot 
consider it safe at any time when the cars are in motion.” In 
his answer to the third cross interrogatory, he says: “I saw 
him (Jackson) put his hand on the handle of the car to get up ; 
his hand slipped, and he fell, and I immediately reversed the en- 
gine and stopped.” In his answer to the fifth cross interroga- 
tory, he says, “That it was not necessary for Jackson to get 
back upon the locomotive until it stopped.” Now if this witness, 
who was the employee of the railroad, and dependent upon it for 
his situation, and whose interest it was to testify in favor of the 
railroad so as to relieve himself of all blame in the matter, 
“did not,” to use his own language, 
time when the cars are in motion” to get off and on, why did he 


“ consider it safe at any 
: : 


order Jackson off, and if it was “not necessary for Jackson to 
get back upon the locomotive until it stopped,” and it was xo¢ 
safe for him to do so, why did he not order him not to get back ? 


5 


for he knew that Jackson was*required to return to the engine, as 
a fireman, and that the getting out to attach the rope and the 
return to his place on the engine was but the execution of one 
order, and he could easily have prevented accident, for he admits 
that he “ saw him put his hand on the handle of the car to get 
up.” Was there not here something more than “ carelessness, 
negligence, or improper conduct ” on the part of the Pensacola 
and Georgia Railroad Company? Was there not in addition to 
their /egal liability, which is clearly established, a moral liability 
for wickedly and cruelly thrusting a poor slave, a faithful and 
confiding creature, over whose will and action they held complete 
dominion,.into the jaws of a terrible death ? 

The Supreme Court of this State, in an action of trespass 
brought to recover the value of a negro slave who was drowned in 
an attempt to execute an order of the mate of a steamboat, held, 
\ “'That in all relations and in all matters, except as to crime, a 
slave is regarded by law as property, and therefore the rule that 
the principal is not liable to one agent or employee for damages 
occasioned by the negligence or misconduct of another agent or 
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employee, is not applicable to slaves ;” and that “ the contract of 
hiring of a slave between the owner and the hirer constitutes a 
bailment of the slave, gnd the hirer is bound to take ordinary 
care of him.” Forsyth and Simpson vs. Perry, 5 Fla., 337. 

The facts of this case were simply, “That the slave was ordered 

to jump on board the steamer from a flat-boat lying along side. 
In the attempt to do so, he struck the guards of the steamer, fell 
into the water, and was drowned.” ‘The court, in commenting 
upon the character of the bailment, say “that something more 
than mere good faith on the part of the bailee, is required ;” and 
further, the fact of the slave being a human being, while it does 
not impair the right of the owner, would rather increase than 
diminish the liability of the employer; and in conclusion they 
add: * Apart from the views presented, considerations of public 
policy, the interest of the master, and humanity to the slave, re- 
quire that he should be excluded from the exception to the rule, 
and that he should be shielded from,the unrestricted control and 
oppression of irresponsible subordinates. The liability of the em- 
ployer (similiter) for the misconduct of his subordinates, will 
naturally add tothe personal security and protection of the 
slave. Public policy emphatically demands that the owners of 
boats, railroads, and other public conveyances should employ 
careful and capable agents in their respective business.” 

In the case of Kelly et al. vs. Wallace, Trustee, 6 Fla., 690, 
which was also an action on the case to recover the value of a 
slave lost through the improper conduct of appellant, the court 
comment on and affirm the doctrine as laid down in Forsyth vs. 
Simpson. 

The same question again came before the court in the case of 
Tallahassee Railroad Company vs. Macon, 8 Fla., 299, which 
was also an action on the case to recover the value of a slave 
who, it is alleged, died from the neglect and want of care on the 
part of the appellant, and the court lay down the doctrine, 
“that the bailee of a slave upon hire is bound to bestow that 
degree of care and attention which a humane master would be- 
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all these cases were carried to the Supreme Court by appeal 
from refusals to grant new triais, and in each of them the judg- 
ment of the court below was affirmed with costs. As will be 
seen by reference to these opinions, they are well fortified by 
authorities from our sister States, having at the time the same 
institutions as ourselves, 

2d Issue. Was the slave Jackson killed while in the perform- 
ance of a duty ordered by the company, outside of his regular 
employment—a duty which he was not required to perform by 
the contract of hire? It is not denied that the slave Jackson 
was killed in the employment of the company—the questions 
are, Ist. Was he killed while in the performance of a duty or- 
dered by the company? 2d. Was this duty outside of his 
regular employment—a duty which he was not required to per- 
‘ form by the contract of hire? 

Upon the 1st question, the witness, John 8. Key, who was 
the engineer, and agent and employee of the company, and had 
charge of the engine at the time, admits, in his answers to the 
5th, 6th, and 8th direct interrogations, that he ordered Jackson 
off to attach a rope to the train and engine; that “ after he had 
Jastened the rope to pull the train down, when the train got far 
enough he loosed the rope and said ‘All right, come back,’ 
and then stepped to the engine and fell, and the wheels passed 
over his foot.” This certainly shows that the slave Jackson was 
in the performance of a duty ordered by the company when he 
received the injury. The engineer was nearer to him than 
any one else, and says, in answer to the third cross interroga- 
tory, that he saw him “when he put his hand on the* handle 
of the car to get up.” 

The witness, Vinson, also states that “the boy, Jackson, the 
Jireman and a train hand, then attached a rope froni one corner 
\ of the car and tender, and drew the train up two cars. The 
engine, after this was done, started.” It is contended that Jack- 
son, in getting back on the engine, was not in the performance 
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of a duty, &c., and that being injured in getting back, that the 
company is not liable, &c. Such a flimsy attempt to evade the 
consequences of the order given by the company will scarcely 
be countenanced by the court. The getting off the engine, at- 
taching the rope, drawing up the cars, and getting back on the 
engine, were all necessary duties embraced in the order. Jack- 
son’s duty was upon the engine; he was under the control and 
direction of the engineer; when the engine started it was his 
place tobe there; it was natural that he should seek to get 
back. The engineer saw him attempting to get back; if it was 
not his duty to return, why did he not order him xot to get up? 
and besides, had he not ordered him off, there would have been 
no necessity for his return, and the accident would not have oc 
curred. Jackson being a slave, a passive instrument in the 
hands of the engineer, could not have refused to incur the peril 
of a return to the engine. 8 Fla., 305, 306. 

2d Question. Was the duty being performed by Jackson at 
the time, a duty outside of his regular employm@nt—a duty 
which he was not required to perform by the contract of hire? 
As will be seen by reference to the testimony of John IH. Bow- 
man and Miles H. Nash, the contract of hire was made between 
said Bowman, at that time superintendent of Pensacola and Geor- 
gia Railroad and authorized as its agent to employ hands, and 
Miles H. Nash, representing Miles Nash, the plaintiff. Bow- 
man, in his answer to the sixth direct interrogatory, says: “The 
agreement was that he should be employed as fireman, to fire 
up the engine, to keep it clean, take in wood and water when 
on the road, and when net employed on the road, to assist in 
working on the engine in the shop. He was not hired for the 
purpose of coupling and uncoupling cars, or drawing up trains 
to be attached to the engine. He was not hired for any other 
purpose than that of a fireman.” The same witness, in answer 
to the seventh direct interrogatory, to wit: “Is the work of 
drawing up a train or separate cars, and attaching the same to 
the tender, and getting off or on the car or engine for the pur. 
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pose of attaching them together by a rope or otherwise, and 
cutting them loose, and signalling when to start or stop, the 
kind of work in which it was agreed the slave Jackson should 
be employed by defendant ?” says: “Zt was not the work the 
slave Jackson was hired to perform, but was entirely foreign to 
that for which he was employed.” 

This is the testimony of the company’s own agent and super- 


> 


intendent, who made the special contracts of hire for it, and it 
is fully corroborated by the testimony of Miles H. Nash, who 
entered into the agreement for the plaintiff. It further appears 
from the testimony of both these witnesses, that there was ob- 
jection made by the plaintiff, on account of the wish of Jackson, 
to Jackson’s being hired to perform the very duty in the per- 
formance of which he lost his life, and that the plaintiff, to 
accommodate Jackson in the matter, stipulated that he should 
not be required to perform such duties on account of their dan-- 
ger, &¢. Can anything more be required on this point? It is 
clearly proven that there was a special contract of hire, and that 
the slave Jackson was ordered by the company to perform a 
duty outside and in flagrant violation and disregard of its 
terms, and that while in the performance of such a duty, he re- 
ceived an injury of which he died. Miles Nash was, therefore, 
entitled to recover his value in trover. 8 Fla., 305, 306. The 
authorities there cited by the court to support this doctrine are 
Harrison vs. Buckley, 1 Strobart, 525; Duncan vs. R. R., 2 Rich- 
ardson, 616; Bell vs. Cummings, 3 Sneed, 275; Lumsford vs. 
Baylman, 10 Humph., 267; Latimer vs. Alexander, 14 Geo., 259; 
Mitchell vs. Mims, 8 Texas, 6; Geatman vs. Hurt, 6 Humph., 
375; vide also Spencer vs. Pilcher, 8 Leigh ; Heesely vs. Branch, 
1 Humph., 199; 1 Geo., 195; and 11 Iredell, 16, 640. 

2d assignment of error. “Because the verdict is contrary 
to the weight of evidence.” I do not propose to discuss this. 
Instead of being against the weight of evidence, it is fully sus 
tained by the evidence, and it is not surprising that two intelli- 
gent juries in Leon county were compelled under their oaths to 








SUPREME COURT. 





a 


Pensacola and Georgia Railroad Co. vs. Miles Nash—Argument of Counsel. 











find a verdict upon it for the plaintiff But even if “the evi- 
dence was conflicting, and the verdict not manifestly against the 
evidence, the court will not interfere to set aside the verdict of 
ajury.” 8 Fla., 299, 435. 

3d assignment of error. ‘“ Because the verdict of the jury 
was contrary to law.” The law applicable to the case was very 
clearly given by the court below in instructions asked for by 
both plaintiff and defendant, and no exceptions were taken to 
them by either side. There was no room for the jury to have 
mistaken the law, and it was for them to say whether under the 
law as they received it from the court, there was evidence to 
support a finding for the plaintiff, and two juries have so de- 
clared. To disregard and set aside their verdict, unless it is 
very plain that it was without evidence, or that they mistook 
the law, isto take from them their office as the “ legitimate try- 
ers of facts.” The maxim, ad questionem fucti non respondent 
judices, ad questionem legis non respondent juratores, is as wise 
as it is venerable, and rests upon the frame-work of our judicial 
system. The legislature of this State has regarded with such 
sacredness the exclusive right of the jury thus defined, that it 
has prohibited the courts from charging them as to the facts in 
any case. 

4th assignment of error. “The verdict of the jury was con- 
trary to the instructions of the court.” Before the passage of 
the act of January 3d, 1848, the judge might in some cases 
have instructed the jury as to the facts; but being under that 
act prohibited from charging the jury upon “the facts of the 
case,” I am at a loss to discover how the tinding of a jury 
upon the facts, upon which they alone were competent to pass, 
can be contrary to the instructions of the court. If their ver- 
dict was contrary to the instructions of the court, it was contrary 
to law, and was therefore comprehended in the fourth assign- 
ment, 

Where two juries have concurred in a verdict, it must be a 
very strong and flagrant case to justify the court in granting a 
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new trial. Swinnerton vs. Marquis of Stafford, 3 Taunt., 231; 
Barrett vs. Rogers, 7 Mass., 297; Frost vs. Brown, 2 Bay., 133; 
Perry vs. Briggs, 2 Nott & McCord, 184; Bennett vs. Runyon, 





oo”s “ 


4 Dana, 422; Duggan vs. Cole, 2 Tex., 381. 


WESTCOTT, J., having been of counsel, did not sit in this 


case. 


> 


RANDALL, C. J., delivered the opinion of the court : 


This was an action commenced in Leon Circuit Court in 
1860. The declaration contained three counts. The first count 
alleges that the plaintiff was possessed of a valuable slave 
named Jackson, of the value of $2000, and that Jackson was 
employed on the trains of the railroad of defendant, and that 
the agents and servants of the defendant so carelessly and im- 
properly drove and managed the train and locomotive of de- 
fendant, that through the carelessness, negligence, and improper 
conduet of defendant, by its servant, the train was run over the 
slave, and crushed and broke his leg, from which injury he died. 

The second count was in trover. 

The third count alleges that plaintit? hired to the defendant 
the slave Jackson to be employed by defendant as a fireman 
upon a locomotive engine; that defendant disregarding his con- 
tract employed said Jackson in and about other business than 
that mentioned in the contract, and while so employed the slave 
was run over, crushed and injured through and from the care- 
lessness, negligence, and misconduct of defendant through his 
servants, by reason of which injuries the slave died, to the 
plaintiff’s damage, d&c. 

The defendant pleaded not guilty, and further, that the in- 
jury from which the slave died resulted from the carelessness of 
the slave and not of the defendant. 

The plaintiff proved by John Bowman that he was in the em- 
ployment of the railroad company and acted as their agent in 
the hiring of hands. The slave Jackson was hired by him for 
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the company, of Miles Nash, in January, for the balance of the 
year 1860, for two hundred dollars. The agreement was that 
he should be employed as a fireman, to fire up the engine, keep 
it clean, take in wood and water when on the road, to assist in 
working on the enginesin the shop. Was not hired for the pur- 
pose of coupling and uncoupling cars, or drawing up trains to 
be attached to the engine, or for any other purpose than that 
of a fireman. The work of drawing up a train or separate cars 
and attaching them to the tender, or getting on and off the en- 
gine for the purpose of attaching them together by rope or 
otherwise, and cutting them loose, and signalling the engineer 


when to start or stop, was not the work Jackson was hired to 
perform, but was entirely foreign to that for which he was em- 
ployed. There was objection made by plaintiff to the slave 
being employed in any work which would require him to get 
off and on the engine to couple and uncouple cars, or in any 
work except that of fireman, on the ground that he considered 


it dangerous to couple and uncouple cars, and he did not wish 
to have him changed from one kind of work to another. It was 
Jackson’s duty to attend to the brake on the tender. There 
was 2 man employed on the railroad for the purpose of coup- 
ling and uncoupling cars at the time Jackson was employed. 
Was not present when he received the injury of which he died. 
The duties of a fireman are to attend to the firing up the en- 
gine, keeping it clean, taking in wood and water, and attend to 
the brake on the tender. I assured the plaintiff that Jackson 
should be employed in no other capacity than that of fireman, 
and the contract with the plaintiff was subject to such assur- 
ances. I was first employed by this railroad ‘in December, 
1857, as engineer. Left the employ of the company int Febru- 
ary, 1860. There were train hands for the purpose of handling 
freights, switching cars, and work of that kind. The fireman 
sometimes assisted, but not as a general thing. I have pro- 
hibited them doing such work. I have ordered the fireman to 
shut the cylinder cocks while the engine was going slowly. 
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They frequently shut them on the ground, and got up after the 
engine started, which I regard as part of their duty. Plaintiff 
asked more wages for Jackson, in consequence of the risk he 
would run as fireman, than he asked for him to work in the 
country. Jackson was in the employ of the railroad company 
when I went there in 1857, as a fireman. It was understood be- 
tween the plaintiff and myself that Jackson was to perform all 
the duties of a fireman on the Pensacola and Gulf Railroad. 

Miles H. Nash, for plaintiff, testified that the boy Jackson 
died from lockjaw, the effect of the injury received on the road. 
The foot was amputated by surgeons. The boy had been 
hired to the road before. He had objected to the manner in 
which he had been employed, first at one thing, then at another. 
We hired him as a fireman, and fully discussed the duties of a 
fireman. The strict duties of a fireman were to be performed, 
He was not to attend to the coupling and uncoupling of cars, 
or shifting cars or like work. Was hired to perform the duties 
of a fireman as understood between Bowman and myself. Was 
offered the same wages in the country for him to perform duty 
as a fireman on an engine. Don’t think I could have got as 
much on a plantation. 

On the part of the plaintiff, John 5, Key testified: The man 
Jackson was injured in my presence. He. got off to attach a 
rope to the train and engine, and getting back fell, and the 
wheel ran over his foot. Was ordered off the engine by wit- 
ness to attach the rope. The train had just come in from St. 
Marks. After he had fastened the rope to pull the train down, 
when the train got far enough he loosed the rope and said, “ All 
right, come back,” then stepped to the engine and fell, and the 
wheel passed over his foot. The engine was barely moving 
‘and had not made more than three revolutions. The duties of 
a fireman are to obey the orders of the engineer in firing the 
engine, getting in wood and water, cleaning up the engine, 
coupling and uncoupling the engine, attaching cars, and any 
other work he may be called on to do by the engineer while 
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on the road, and when in the shop to do any work he may be 
called on to do by the master mechanic. I think the injury 
was his own carelessness, and not the carelessness of the com- 
pany or its agents, or it may have been accidental. I saw him 
put his hand on the handle of the car to get up, his hand 
slipped and he fell, when I immediately reversed the engine 
and stopped. I have been running for nine years, and have 
been familiar with the duties of engineer and fireman for eleven 
years. The distance from where Jackson got off to the point 
where we had to stop was the length of three cars. It was not 
necessary for Jackson to get back on the locomotive until it 
stopped. It is the duty of a fireman to get off the engine at 
stations and aid in removing cars and obstructions. They fre- 
quently get off and on when the cars are moving. I do not 
consider it safe at any time. It is the duty of the fireman to 
get off the engine after it starts, to shut the cylinder cock, and 
get up again when it is in motion. Have never known any 
fireman to get hurt in getting on the engine before Jackson. 

On the part of defendant, James Tuten testified: A higher 
rate of wages was paid to firemen than to train hands and 
laborers, because they were employed in more dangerous work. 
The attaching of a rope from an engine to the train would not 
be called coupling cars. It is the duty of the fireman or en 
gineer generally to do this. Ifthe fireman is present and di- 
rected by the engineer, it is his duty to connect the engine with 
the cars. 

Vinson testified : I was within fifty feet at the time the acci- 
dent occurred. After the engineer pulled his train up and had 
stopped the engine, I saw the boy standing looking toward the 
earpenter’s shop. I think he was talking to some one in the 
shop. When the engineer received word to back his engine, the 
boy started to get on. When the engine had made a turn 
or two I heard him “holler.” He was on the opposite side 
from me. The train was on one track, the engine on the other. 
There was plenty of time, from the time the rope was loosened 
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to the time the engine started, to have got on before it started. 
He was hurt’ after the engine had stopped and the rope de- 
tached. Getting out to attach a rope to the train and engine 
would not be called “ coupling cars.” 

The testimony being closed, the court charged the jury as re- 
quested by the counsel for the respective parties, and no excep- 
tions were taken to the charge. The jury returned a verdict 
for the plaintiff, and assessed the damages at $1800. 

The defendant moved for a new trial on the grounds stated 
in the assignment of errors, 

This motion was overruled, judgment entered, and defendant 
appealed, 

The errors assigned are: 

The court erred in overruling the motion for a new trial, 

ist. Because the verdict is contrary to evidence. 

2d. ‘Because the verdict is contrary to the weight of evi- 
dence. ; ; 

3d. Because the verdict is contrary to law. , 

4th. Because it is contrary to the instructions of the court. 

There have been three trials of this cause—the first in 1861, 
resulting in a mistrial, the jury having failed to agree upon a 
verdict ; the second in 1866, resulting in a verdict for the plain- 
tiff, upon which a new trial was granted upon the same gronnds 
upon which a new trial is now urged; and the third trial in 
March, 1868, in which a verdict and judgment was obtained for 
plaintiff, and upon the refusal to grant a new trial the case now 
comes before this court. 

It is well suggested that where two juries have concurred in 
u verdict, it must be a strong case to warrant this court in 

’ granting a new trial, and it is said by the appellant that this is 
such : case. In Swinnerton against Marquis of Stafford, 3 
Taunton, 231, the court says: “The jury, who are the competent 

; judges, have again had the case before them, and have decided 

it. Even if, on nicely scrutinizing all the evidence, we had a 

doubt whether the verdict was right, it could-enever be right for 
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us to make no weight of two verdicts of a jury, in order to take 
the chance of a third.” Each of the judges expressel them- 
selves in similar language, and some of them say they would 
have been better satisfied if the verdict had been the otlier way. 
It seems, by the report of the case, as well as by the comments 
of the judges, that there was conflicting testimony before the 
jury, and the motion for a third trial was upon the ground that 
the verdict was against the weight of evidence. The case of 
Barrett vs. Rogers, 7 Mass., 297, cited by the appellee, was one 
in which the motion was made for a new trial for the misdiree- 
tion of the judge in matter of law, and it appears that the tes- 
timony on the trial was contradictory. The court says: “The 
ground of the result to which the jury came may not be very 
intelligible, but as two juries have concurred in it, we think on 
that account the verdict ought not to be disturbed, and more 
especially as no objection is made to it as being*against evi- 
dence.” *In Frost vs. Brown; 2 Bay., 133, a third trial was 
moved for, on the grounds that the finding of the jury was con- 
trary to the limitation acts and the rues of evidence. The 
court was divided upon the question. Each party claimed title 
to lands in question, and the testimony left a doubt as to the 
locality of the land described in the defendant’s deeds, and also 
doubt as to the existence of a deed necessary to the plaintiff’s 
title. The judges who opposed the granting of a new trial, did 
so upon their view of the law and the quality of the evidence, 
and add, that they will not disturb the verdict for another rea- 
son, viz.: “A second trial has already been had, and two special 
juries have concurred in finding the same facts; I think we have 
no authority to interfere any further. For although I would 
never surrender a plain and certain rule of law to the caprice 
of a jury, or any number of juries, yet where the law is compli- 
cated with facts, so that the construction and application of it 
must depend on the finding of facts, two concurrent verdicts, 
even against the opinion of the judges, ought to be conclusive.” 

Where the evidence is contradictory, making it the duty of a 
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jury to decide upon the credibility of the witness, the court 
will not set aside a verdict as against the weight of evidence, 
although it seems to preponderate against the finding of the 
jury. Talla. R. R. Co. vs. Macon, 8 Fla., 299; 2 Wend., 352; 
3 Hill, 250; 2 Hill, 576. A new trial will be granted where the 
verdict was contrary to the evidence. Hart vs. Hosack, 1 Cai. 
R., 25. And where there is evidence on both sides, if it appear 
that injustice has been done. Leroy vs. Sternburg, 1 Cai., 162. 
Where a jury on a second trial find a verdict against the decis- 
ion of the court on the former motion for a new trial on a point 
of law, the court will grant a rule for a third trial. Silva vs. 
Low, 1 Johns. Cas., 336. 

In Sanderson vs. Hagan, 7 Fla. 318, the court say it will very 
reluctantly interfere with the verdict of a jury as to the facts, 
yet where it is unsupported by the testimony in the case, or 
contrary to at, its duty is imperative to set it aside and grant a 
new trial. 

If, in the ease at bar, it appears that the verdict was founded | 
upon a consideration of conflicting testimony as to the material | 
facts, we cannot disturb it, even though we might have come to 
a different coriclusion. If it was found upon testimony which 
did not tend to prove a material fact, necessary to entitle the 
plaintiff to recover, and upon an entire misapplication of the 
facts, or an entire misapprehension of the charge of the court, 
such charge being unexceptionable, we must in such case order 
a new trial, even though the same error may have been commit- 
ted by two or more juries upon the same state of facts, + 

The testimony is not conflicting as to any material fact. It 
shows that the slave Jackson was hired by defendant to labor in 
the capacity of a fireman on the railroad, and to attend strictly 
to the duties of a fireman, expressly providing that he should 
not be employed in the work of coupling and uncoupling of 
cars, nor to attend to any work like shifting cars, “ particularly 
things of that character,” because of the dangers attending that 
kind of employment ; and it was to avoid such danger that the 
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condition was made. The man had been for some time previously 
employed as fireman and about railroad trains upon this road. 
Upon the arrival of a train at the end of the road, Jackson was 
ordered by the engineer to attach a rope to the “tender,” (the 
other end of the rope being attached to the train upon a side 
track by another person,) for the purpose of moving the train 2 
short distance. That being done, Jackson unloosed the rope * 
from the tender, said “ All right, come back,” and as the locomo- 
tive was starting on slowly, he hurriedly undertook to get back on 
the engine, his hand failed to seize the “ handle” securely, and he 
fell, the wheel passing over and crushing his foot, and this injury 
occasioned his death. 

Edwads on Bailments, 320, says : “ The hirer of chattels for 
use must use ordinary diligence.in taking care of them. * * 
Where the action is against the hirer for an injury alleged to 
have been sustained through his negligence, the onus probandi 
is upon the bailor to show that the injury occurred through the 
defendant’s neglect. * * The degree of care demanded by the 
law is measured always by that diligence which, under the cir- 
cumstances, 2 man of ordinary prudence and discretion would 
exercise in reference to the particular thing, were it his own. * * 
Where the plaintiff sets forth a special contract of hiring, as that 
a slave hired should not be employed in and about the water, he 
must not only show an employment of the slave in and about 
the water, but that in such employment the injury or destruction 
of the slave took*place. He must support his allegations by 
proof of the facts alleged. (Humph.,199.) Where a slave is 
hired for a specific purpose, the bailee is responsible for all dam- 
ages arising from his employment in a different service, and for 
any loss occurring while the slave is so employed, though by 
inevitable accident. Evidence that the loss or injury occurred 
in a service different from that for which he was hired, is suffi- 
cient to sustain the action, without showing any want of dili- 
gence on the part of the bailee.” 

In determining the question of the liability of the appellant 
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upon the law and the facts, the following inquiries are suggest- 
ed by the argument and brief of the appellee, viz. : “1. Whether 
the death of the slave Jackson was occasioned by the careless- 
ness, negligence, or improper conduct of the appellant; 2. 
Whether Jackson was killed while in the performance of a duty 
ordered by the appellant, outside of his regular employment— 
‘a duty which he was not required to perform by the contract 
of hire.” 

What evidence had the jury that the conduct of the appellant 
was careless, negligent, or improper, on account of which the 
man lost his life ? 

The circumstances must be considered with reference to the 
occupation and the nature of the employment in which Jackson 
wasengaged. He was hired by his master to labor in an oceupa- 
tion which is at all times attended with danger, and there was ex- 
acted a higher rate of wages on account of this danger. . The 
appellee’s witness, Bowman, says that he regards it as part of the 
duty of 2 fireman to shut the cylinder cocks while the engine is 
going slowly, and to get upon the engine after it is started; but 
that the getting off and on the car or engine for the purpose of at- 
taching them together by rope or otherwise, and cutting them 
loose, was entirely foreign to the work for which Jackson was 
employed. 

Witness Nash says: “ I can’t say he was to be confined to the 
engine ; he was hired strictly to perform the duties of a fireman 
as understood between Bowman and myself—he was not to be 
sent to couple and uncouple cars.” 

Now the evidence is that Jackson was ordered to attach the 
end of a rope to the “tender.” If the injury had occurred “ in 
such employment,” and on account of the danger attending it, 
according to the doctrine in Edwards on Bailments, and the cases 
cited by him, which seem quite in point, there would be no ques- 
tion that the jury may have been warranted in finding this ver- 
dict. But there is no such evidence whatever. The work had 
been done and the man was unharmed. After it was done he 
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stood a short time looking toward the carpenter’s shop; he him- 
self gave the word “back” the engine, and as it started slowly, 
undertook to get upon the engine, and by not getting a firm 
hold of the handle his hand slipped and he fell, the engineer not 
seeing him until he was making the attempt to get on the en- 
gine. It then does not seem that there was “carelessness, neg. 
ligence, or improper conduct” on the part of the appellant which 
oceasioned the injury, but rather an accident which was, so 
far.as the proof goes, entirely owing to the carelessness of 
Jackson himself. He was not evenordered to get on the engine; 
it is proved that it was not necessary, for the engine had arrived 
at the end of its route. The dangers against which the con- 
tract provided were not present at the time, and were no more 
connected with the accident than if a day had intervened. Nor 
was there any more danger in his getting upon the engine on 
that occasion than there was in getting on after turning the 
cocks, a thing which .all the witnesses on the subject agree was 
strictly within the duties of a fireman. 

In the case of the Talla. R. R. Co. vs. Macon, 8 Fla., the 
court say, quoting the views of “ intelligent courts :” “'The gen- 
eral principle is well established, that where an injury arises 
from the misconduct of another, the party who is injured has a 
right to recover from the injuring party for all the consequences 
of that injury ; and that “the wrongful act of the bailee renders 
him liable for all its natural and tinmediate consequences.” In 
Forsyth and Simpson vs. Perry, 5 Fla., 337, a slave was drown- 
ed, in attempting to jump on board a steamboat from another 
boat in obedience to the orders of the mate, the slave being a 
hand on the steamer, and the jury found that there was “ gross 
négligence.” The only important question in that case was, 
whether the mate or his employer was liable. The court, how- 
ever, in Kelly vs. Wallace, 6 Fla., 690, commenting upon the 
case of Forsyth and Simpson vs. Perry, say: “ It is difficult to con- 
clude (in the absence of a full statement of the circumstances) 
that in the mere giving of such an order there was gross negli- 
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gence.” And commenting upon other cases, the court says, 
“they decide that when a boy is hired for a special purpose he 
undertakes the hazards of the employment ; so does an engineer 
of a steamboat or a hand at a saw. If either of them, without 
any order or misconduct of his superior, gets entangled in the 
machinery so as to lose his life, the loss may not fall on the per- 
son hiring.” 

We thus see that in a case of this character, where the servant 
is hired to service in an employment in itself more or less dan- 
gerous, requiring much care on the part of the servant, and 
where without the exercise of caution and intelligence by him 
the. danger is constant, and where on account of the peculiar 
character of the employment, a price is exacted beyond the 
wages of ordinary labor, the extra risk being taken into account, 
the loss occurring on account of the carelessness or heedlessness 
of the servant, and without the fault of the hirer, the hirer is not 
liable. We conceive that this is such a,case ; that the slave 
Jackson was not injured in the act of performing an improper 
order, or while employed in an act not warranted by the contract 
of hiring ; that if he had lately been so engaged, the injury did 
not occur in its performance nor in consequence thereof. 

In our judgment, therefore, the verdict of the jury was Con- 
trary to law and to the evidence, and the judgment must be re- 
versed and a new trial awarded. 





Tuomas Ranpatt, ApreLLANtT, vs. Wittiam R. PeEtres, 
Casnier, &c¢., APPELLEE. . 

1. Ordinance No. VIII. of the Convention of 1865 applies to con- 
tracts made during the war of 1861-5, and by the terms of the ordinance, 
courts are “ authorized to admit testimony as to the value of the property 
or consideration contemplated by the parties;” eld: that the testimony 
must be confined to the value of the consideration at the time the contract 
was made. 
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2. A bank holds the notes of R., for securing which R. pledged a quan- 
lity of cotton which was left in his possession to be disposed of by the 
bank to meet the notes. R. subsequently sold the cotton and depbdsited 
the proceeds in the bank to his own credit in his bank account, and after- 
wards drew out by his checks all the funds so deposited without applying 
or directing the bank to apply such deposits to the payment or satisfac- 
tion of the notes; eld: that though there were balances to his credit 


from time to time sufficient to cover the amount of the notes after they 


became due, yet, as he neglected to appropriate such balances to the 
payment of the notes, but drew them out, it is too late to demand the 
extinguishment of the notes by the application of such balances. 


3. Deposits in a bank to account of the depositor cannot be considered 
as payments made upon notes owing to the bank, though the bank may 
hold a sufficient amount of such deposits to meet the indebtedness ; but 
its right to do so is at its option. 

The subject of “appropriation of payments” incidentally considered 
and leading authorities referred to. 


Appeal from the Circuit Court of the Middle Circuit sitting 
for Leon county. 


Statement of case by RANDALL, C. J. : 


Suit was commenced February 12th, 1867, upon two promis- 
sory notes made by appellant, defendant below, to plaintiff, appel- 
lee, one for $350, dated Tallahassee, February 27th, 1862, with 
interest after maturity at 8 per cent., at nine months, and due 
November 27th, 1862, and one for $421, dated Tallahassee, Janu- 
ary 18th, 1862, with interest after maturity at 8 per cent., at 
six months, and due July 18th, 1862. 

The defendant pleads, 

I. Non assumpsit. 

Il. Actionem non, because, after the making of the notes, 
viz,: 29th November, 1862, after the last-mentioned note be- 
came dite, defendant delivered the plaintiff the said cotton, ac- 
cording to the receipts appended to said notes, which plaintiff 
received in satisfaction and discharge of said notes. 

II. For further plea, actionem non, because defendant, 
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after making said notes and before suit, to wit: December 3d 
1863, at Tallahassee, paid the several sums of money mentioned, 
&c., with interest thereon. 

IV. For further plea, actionem non, because, on 24th Febru- 
ary, 1864, plaintiff was and still is indebted to defendant in the 
sum of $800, had and received by plaintiff for use of defendant, 
and for money due and owing from plaintiff to defendant upon 
account stated, which said sum exceeds the damages claimed 
by plaintiff, and out of which money the defendant is ready 
and willing, and hereby offers to set off and allow to plaintiff 
the full amount of said damages, &e. 

The defendant afterwards, October Ist, 1867, further pleaded 
that said notes were made in consideration of Confederate 
money, viz.: bills of the Confederate States of America, such 
being also the consideration contemplated in payment of the 
money mentioned in said notes, wherefore defendant prays judg- 
ment whether the plaintiff ought to recover the amount in the 
notes mentioned at its equivalent specie value or in United 
States currency at the present time, or only the specie value of 
said notes when said notes were executed. 

Afterwards, March 23d, 1868, defendant filed his further plea. 
That this suit is founded upon a contract or agreement made 
during the late war between the United States and the late 
Confederate States, and that the consideration of said promis- 
sory notes was treasury notes of the late Confederate States, 
and that the currency contemplated in the payment thereof was 
Confederate treasury notes; and further, that said Confederate 
treasury notes became greatly depreciated at the close of 1864, 
and valueless at the close of the war; and under the provisions 
of Ordinance No. VIIL, of the Constitution (of 1865), de- 
fendant prays judgment whether plaintiff's claim under said 
contract ought not to be scaled according to the standard value 
of said Confederate treasury notes at the close of the year 1863, 
when he had a large sum (sufficient to cover this claim) on de- 
posit with the bank, on February 24th, 1864, when his dealings 
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with said bank closed, as shown by transcript from its books 
now on file among the papers in this cause. 

The plaintiff filed a general replication to the first plea, and 
to the other pleas specially denies the facts therein alleged. 
Concludes to the country, and the defendant similiter. 

The bill of exceptions discloses that there were annexed to 
the said promissory notes, respectively, the following instru- 
ments in writing: 


“Received, January 18th, 1862, from the State Bank of 
Florida, forty bales of cotton marked T. R., Nos. 1 to 40, inclu- 
sive, subject to the order of said State Bank of Florida, and to be 
held by me under cover and carefully protected, which forty bales 
of cotton are to be disposed of by said State Bank of Florida 
to meet my note held by them due July 18th, 1862. 

“TrHomas Ranpawi.” 


“Received and held by me subject to the order of W. R. 
Pettes, cashier, twenty bales cotton marked T. R., Nos. 41 to 60, 
inclusive, at my plantation in Jefferson county, Florida, which 
cotton is to be delivered to said W. R. Pettes, cashier, or order, 
whenever called for, to be sold at such time and point as he 
may select, and from the proceeds of said cotton, when sold, 
my note of this date for $350 and interest, together with all 
charges which may accrue on said cotton, is to be deducted, and 
the balance remaining, if any, is to be accounted for to me by 
said W. R. Pettes, cashier. The cotton is held at my risk. 

“ TALLAMASSEE, february 27th, 1862. 

“Thomas RanpDALL.” 


Which, together with said promissory notes, were offered in 
evidence by plaintiff. 

The plaintiff also offered in evidence the testimony of Philip 
T. Pearce, that in January and February, 1862, he was offered 
a large sum in gold at 10 per cent., and that in the latter 
part of February, 1862, a considerable sum in gold was sold in 
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Jefferson county at 15 per cent., and that the price of gold did 
not exceed those sums in Leon county, during January and 
February, 1862. 

Arvah Hopkins also testified that the State Bank of Florida 
refused to place the terms “Confederate funds” in the face of 
their notes taken for loans, and that there was but very little 
difference between the value of Confederate notes and gold in 
January and February, 1862. The deposition of W. R. Pettes 
was offered, who testified that he was cashier of the State Bank, 
and defendant borrowed money from said bank at the date 
of said notes, and gave these notes therefor. Cotton was 
pledged by defendant as security. Defendant never delivered 
the cotton to me or to any other person, so far as he knew, in 
discharge of said notes. Defendant never paid said notes or any 
part thereof, to witness’s knowledge. Defendant never tendered 
any payment thereof. That witness purchased cotton of de- 
fendant, but the bank had no concern in the purchase; pur- 
chased it for IF. A. Luling; paid the purchase money to de- 
fendant; there never was a request or suggestion made by de- 
fendant that I should retain any part of the purchase money, 
and apply the same to the payment of said notes. In Novem- 
ber, 1866, I stated to defendant that no part of the purchase 
money of the cotton had been applied to the payment of the 
notes or either of them, that no cotton had been delivered by 
defendant to me as cashier or otherwise, to pay said notes. I 
reminded him that on the occasion of each purchase I had paid 
him all the purchase money for the cotton. Offered to show 
him by the books and papers of the bank the truth ef these 
facts. Think defendant called and inspected the books and 
papers, and he expressed surprise that the notes remained un- 
paid, but made no objection to the correctness of the accounts. 
The notes are wholly unpaid. 

On cross-examination witness testified: That defendant never 
sold or delivered to him, as cashier, any of the cotton pledged 
as aforesaid ; the cotton purchased for Luling was not under 
45 





522 SUPREME COURT. 








Thomas Randall vs. William R. Pettes, Cashier, &c.—Statement of Case. 





pledge to the bank, and there was no understanding that the 
proceeds should be applied to the extinguishment of this claim. 
Defendant received all the proceeds. (Witness examines the 
transcript of bank books.) The balances accruing in defend- 
ant’s favor were not applied to payment of the notes because 
defendant never ordered any such disposition of his funds; 
never checked for that purpose. The bank and bank officers 
could not make such application of their own motion. 

No cotton pledged tothe bank was ever purchased by witness 
in any capacity, or by any other persons that witness knows of. 
Believes when he paid for the cotton purchased on account of 
Luling, defendant deposited the purchase moneys paid him to 
his individual credit in bank. Witness was cashier; ceased to 
act as such in 1865. 

Defendant was sworn as a witness, and testified that the notes 
were given for Confederate money and in connection with a 
Confederate money transaction. The fact of the notes being in 
existence escaped his mind. Had large deposits in the bank from 
1862, during several years, to and including i864, and during 
that time there were balances in his favor of Confederate notes 
in the bank. The cotton pledged to the bank was sold by wit- 
ness and the proceeds deposited. Could not say that he had paid 
the notes, or had ever directed their payment, or appropriation 
of the deposits to their payment, by the bank, and the moneys 
mentioned as on deposit during 1862, 1863, and 1864, were all 
drawn out by him from time to time upon his checks. After the 
close of the war he called on B. C. Lewis, agent of the bank, 
who furnished him with a statement of his bank account, (found 
in Mr. Pettes’ testimony.) [The statement referred to is an ac- 
count of deposits in bank and checks against them, extending 
from May 28, 1862, to March 4, 1864. At the maturity of the 
first note there appears a balance in defendant’s favor of $495.40 ; 
at maturity of second note, $443 ;-on December 31, 1863, $2,947 ; 
and March 4, 1864, defendant had checked out this balance and 
overdrawn to the amount of $428, which he paid to the bank on 


that day. | 
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Defendant then offered as a witness Arvah Hopkins, who was 
sworn. Whereupon defendant’s counsel, asserting his prior 
right of appropriation of a sufficient amount of the Confederate 
notes for the payment of the notes in suit, out of a balance 
claimed to be due to him on his deposit account with the bank 
on December 31, 1863, offered to prove the specie value of Con- 
federate treasury notes March 4, 1864, for the purpose of scaling 
any balance which the jury might find in defendant’s favor at 
that time, and asked the following question: What was the 
value of Confederate treasury notes on the 31st day of December, 
A. D. 1862; 31st December, 1863, and Mareh 4, 1864? To 
which question plaintiff, by his counsel, objected, on the ground 
that no direction to appropriate any balance at any time in favor 
of the defendant being proven, and no payment being directed, 
but on the contrary it having been admitted that all the depos- 
its had been subsequently drawn out, and no appropriation to or 
payment of the notes in suit had been directed, the question was 
irrelevant, there being nothing to which the value, if ascertained, 
could be applied, and it being first necessary to prove a pay- 
ment or appropriation before evidence of its value was admissi- 
ble, and because evidence of value is confined by the ordinance 
to the date the contract bears. 

The court sustained the objection, and refused to admit evi- 
dence to that effect, exclusively restricting evidence of such char- 
acter to proof of the specie value of such currency to the date of 
each note, and refusing to admit proof of the specie value of 
Confederate currency at any subsequent time. 

To which ruling the defendant excepted. 

A verdict was rendered for $946.19 in favor of plaintiff, judg- 
ment entered, and the defendant appealed. 


The appellant assigns the following errors: 

I. In the entire action of the court in not conforming to the in- 
tent and spirit of the VIIIth Ordinance of the Constitution of 
1865, which authorizes adjudication upon principles of equity in 
cases of this character. 
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IL. In ruling against the equity of the case, which consists in 
scaling the amount of the debt according to the specie standard 
of the value of the currency in which its payment was contem- 
plated by the parties ; and the scaling process is applicable only 
when the debt becomes due. The ordinance does not prescribe the 
time of scaling, and the ruling of the court in determining the 
date of the contract as the proper time, is an error of judicial in- 
terpretation, and inconsistent with the import and spirit of the 
ordinance. 

III. In refusing to admit evidence offered to prove the specie 
value of Confederate currency December 31, 1863, under the 
second plea under the ordinance, the plaintiff in error having 
been entitled by his prior right of appropriation to extinguish 
the debt out of the balance in his favor on the books of the bank 
at that time; and the defendant in error not being entitled to re- 
cover more than the specie value of Confederate currency for the 
amount of the principal and interest of the notes in suit, which 
balances he subsequently allowed the plaintiff in error to draw 
out. :; 

TV. in refusing evidence offered to prove the value of Confed- 
erate currency March 4, 1864, when the dealings between the 
parties closed, because the compulsory exaction of payment in 
sound funds, for a debt contracted in Confederate currency, and 
contemplated as payable in it, is manifestly against equity and 
good conscience, and the very wrong against which the ordi- 
nance, in the spirit of equity, intended to guard and provide 
The question, therefore, was not irrelevant. 

V. The essence of the defense being the debtor’s prior right 
of appropriation of his deposits in bank to the payment of the 
debt he was owing it, the court erred in refusing evidence 
tending to show the motive of defendant in error in not making 
the appropriation of the large balance existing in plaintiff’s 
favor December 31, 1863, sufficient to extinguish the debt, and 
in holding it in reserve for future checks, wntil 7 was all drawn 
out, without notifying plaintiffin error of the non-payment of 
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these notes, or demanding payment of the same, the motive be- 
ing the extremely low scale of depreciation of Confederate cur- 
rency at that time. 


A. L. Woodward, for Appellant. 


i. If there be error in the record the court will correct it, 
though not pointed out in the assignment of errors. Marring- 
vale vs. Jones, 3 Har., 36. 

2. Cases may be determined in the Supreme Court on grounds 
which were not taken nor even suggested in the court below. 
Gautier vs. Franklin, 1 Texas, 732, and authorities there cited. 

3. But though this court will re-examine questions decided 
against respondent, as well as such passed sw silentio, or con- 
sider points made here for the first time, if raised by the plead- 
ings and proofs, yet care must be taken that neither party be 
permitted to mislead his adversary, or to make objections which, 
if made in the court below, might have been obviated. South. 
Life Ins. 'T. Co. vs. Cole, 4 Flla., 359. 

4, While the court recognizes the doctrine that upon a writ 
of error it is its province to look beyond the bill of exceptions, 
and consider errors apparent upon the face of the record, yet 
this rule must be limited to such errors only as have not been 
waived by the record. Union Bank vs. Call, 5 Fla., 406. 

5. The Supreme Court has power to allow amendments to as- 
signment of errors, and will exercise the power when justice 
requires it, but the application must be reasonably made. Par- 
sons vs. Copeland, 5 Mich., 144. 


BAILMENT. 


1. The contract of appellant for a loan of Confederate cur. 
rency being based upon a bailment or pledge of sixty bales of 
cotton to secure its payment, the two contracts ought to be 
considered in their mutual dependence and connection; the 
appellee, while vested with the rights, assuming the duties of 
bailee. 
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1. Ordinary care of the property. 

2. Its sale upon maturity of the debt, the application of the pro- 
ceeds to payment, and restitution of the balance to the owner. 

Nor are these rights impaired, or duties remitted, or liabili- 
ties discharged by a re-transfer of the property for a temporary 
or special purpose. 

2. If, therefore, the performance by the debtor were hindered, 
prevented, or delayed by the creditor, the liability of the former 
will be correspondingly modified. 

3. By the failure and omission of appellee to apply ani’s 
deposits to the payment of his notes at maturity, he © <atit'cd 
to recover only their specie value as they become due. 

4. A bank failing to demand payment of a bill received for 
collection, makes the bill its own, and becomes liable to the 
owner for the amount. Bank of Washington vs. Triplett, 1 
Peters, 25. ' 

5. If a dealer with a bank has a balance to his credit on a 
general cash account with the bank, and dies indebted to the 
bank on a judgment, and also on a simple contract, the bank 
may, independently of the statute of set-off, apply such balance 
to the simple contract. State Bank vs. Armstrong, 4 Dev., 519. 
In Delaware a bank is bound to apply deposits of a maker to 
the payment of his note. McDowell vs. Bank, 1 Hare, 369. 

6. The proceeds of a pledge for a particular advance are to 
be applied to the payment of that. advance. Mazziore vs. Proche, 
8 Cal., 522. Itis a settled rule that the source or fund from 
which a payment is made will direct its application. Hicks vs. 
Bingham, 11 Mass., 300. 

7. Finally: appellee having neglected to apply appellant’s 
deposits to the payment of his notes, Dec. 31, 1863, it is respect- 
fully submitted whether appellee is entitled to recover more 
than the specie value of their amount at that time. 


AUTHORITIES. 














11 Kent’s Com., p. 577-8; Chitty on Contracts, 503—notes ;_ 
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Edwards on Bailment, pp. 188, 89; 211, 233-34, 250, last para- 
graph. 
VIL ORDINANCE, CONSTITUTION 1865. 

1. The ordinance having originated in a spirit of equity, it is 
entitled to a corresponding interpretation to afford the protec- 
tion it was designed to secure. 

2. Equity treats as done that which ought to be done, at least 
for those who have a right to pray it ought to be done. Wil- 
lard’s Equity Jurisprudence, 47. 

3. Mutuality is of the essence of every contract; it must be 
fair in all its parts, and equal in its terms; and whether it be 
originally wanting in these elements, or subsequently becomes 
so by the acts or conduct of the parties, a court of equity will 
modify it according to the circumstances of the case and the 
merits of the parties. Willard’s Equity Jurisprudence, pp. 291- 
92, 94; vide 267-71, 72, 74. 

4. In the case of an executory agreement, the time appointed 
for its performance may not be of its essence, yet may become 
material by circumstances or by the conduct of the parties, and 
if so made material, the party in default cannot demand specific 
execution of the other. Jackson vs. Luggon, 3 Leigh, 161. 

5. A person asking specific execution of a contract, must 
must either show himself without default, or must exhibit some 
excuse for such default. Campbell vs. Harrison, 3 Litt., 292; 
Moore vs. Skidmore, Litt. Sel. Cases, 494. 

6. Gross negligence for an unreasonable time to do that which 
it was incumbent upon a party to do, is equivalent to fraud, and 
justifies a dissolution of the contract. Bullock vs. Beones, 3 
A. K. Mar., 494. 

7. The maturity of a promissory note for a loan of Confeder- 
ate currency, and payable in it, is the proper time for scaling 
its specie value : 

1, Because it is not demandable before. 

2. Because the payee is bound to receive payment in such 
currency at that time, and, 
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3. Because the lender incurs the risk of depreciation. 
AUTHORITIES. 


Smith’s Constitutional Construction, pp. 631-36; Blackstone, 
658-92; 814, 819-21-26; —— on Statutes, sections 547, 
675, 703, 709; 1 Wash. Va. Cases, 194; 2 Wash. Va. Cases, 94 
to 104; 1 Mumf., 460; Day vs. Murdoch, 1 Mumford, 460; 26 
Ordinance Constitution Ala., 1865. 


APPROPRIATION OF PAYMENT. 





1. The rules established by the English and American authior- 
ities to regulate the appropriation of payments between different 
debts, are, 

1. The debtor has the absolute right of appropriation. 

2. Upon the debtor’s omission to exercise the right, it reverts 
to the creditor. 

3. If neither party exercise the right, the payment remaining 
indefinite, the court being applied to, declares the law in ac- 
cordance with the principles of equity and justice. 

2. The omission of the debtor to exercise his right has merely 
the effect of transferring it to the creditor sub modo, to be ex- 
ercised for their mutual benefit, and not in a manner partial or 
exclusive. 

3. The debtor’s right of appropriation is never lost, unless by 
express relinguishment; his unequivocal consent must be shown. 

4. A general payment will be referred to a debt due in pref- 
erence to one not due; a payment rather than a deposit is to be 
presumed. 

5. In the absence of evidence showing unmistakably by the 
intention of the parties, a general payment to a commission 
merchant with whom a debtor has a running account, will be 
referred to his existing indebtedness, and.not to future advan- 
ces, 27 Ala. 

6. There are some considerations which, without express 
declarations, control a creditor’s right of appropriation, either 
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as affording a legal presumption of the debtor’s intention, or, 
as being of paramount obligation of reason and justice. 

7. It is a paramount rule, whenever the appropriation of a 
general and indefinite payment devolves upon the court, that the 
intention of the parties before and at the time, so far as it can 
be inferred, shall prevail; and when no particular inference can 
be made, the court will be guided by a presumed intention 
founded on reason, probability, and justice. 

8. It is, therefore, respectfully submitted, whether in this 
case, where appellee was debtor of appellant to the extent of 
the balances in his favor on deposit, the appellee was not bound 
in good faith to apply such balances to the payment of appel- 
lant’s debt. 

AUTHORITIES. 

1 Pothier on Obligations, 328-31, 32, 33, 35; 1 Story’s Equity 
Jurisprudence, sec. 459 a, 45% b, 459 e; Hilliard’s Equity Juris- 
prudence, 98 to 100. 





REPORTS. 

1 Am. Lead. Cases, 276-77, 78, and 281, 283-88 and 94; Clay- 
ton’s Case, 1 Merrivale, 607-8 ; Sandiford vs. Taylor, 7 Wheat., 
13, 20; Opinion of Marshal, J., 5 Peters, 209, 13; Baker vs. 
Stackpole, 9 Cowen, 420-35; Patterson vs. Hull, 9 Cowen, 747, 
65, 66 to 78; Ayer vs. Hawkins, 19 Verm’t, 28 and 30; Milliken 
vs. Tufts, 31 Maine, 499, 500; Poindexter vs. Laroche, 7 8. & 
M., 713; Barnes vs. Williams, 10 8S. & M., 118; Miller vs. Le- 
flore, 32 Miss., (2 George,) 644, vide agreement of counsel, 640, 
41; Harrison, vs. Johnson, 27 Ala.; Baber Hens vs. Shekney, 
36 Ala., 495. 

A person owing money under distinct contracts has undoubt- 
edly a right to apply his payment to whichever debt he may 
choose, and although prudence suggest an express direction of 
his payment at the time of their being made, yet there may be 
cases in which this power would be completely exercised at the 
time. A direction may be evidenced by circumstances as well 
as by words. A payment may be attended with circumstances 
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which demonstrate its application as plainly as words could 
demonstrate it. The inquiry, then, in this case, is, whether the 
payments made by appellant to the appellee were accompanied 
with circumstances which amount to an exercise of the power 
to apply them. Taylor vs. Sandford, 7 Wheat., 13, 20; vide 
5 Peters Con. Rep., p. 209, 13. Circumstances having indicated 
the appropriation designed by the payer, the creditor shall not 
apply it otherwise. Scott vs. Fisher, 4 Monro, 387. It is not 
necessary that the debtor should formally declare his election 
at the mor f making payment; it is held to be sufficient to 
restrain the ercditor, if there is anything clearly indicating the 
intention ef ic debtor, or tending to cause a fair presumption 
as to what it would be. Carpenter vs. Gora, 19 New Hamp- 
shire, 487. 
DEPOSITOR AND DEPOSITARY. 

1. By the modern decisions the contracts of corporations rest 
upon the same basis as those of natural persons, and are 
governed by the same rules. Flecker vs. Bank of U: 5., 8 
Whea., 338. 

2. The appellant was entitled, without express directions, to 
have his deposits in bank applied to the payment of his notes 
held by it, at maturity. 

3. A bank being the debtor of its depositor to the extent of 
his undrawn deposits, and having the right of applying balances 
in his favor to the payment of a debt which it holds against 
him, it is respectfully submitted whether appellee was not 
bound to make such appropriation, and being in default therein, 
whether any more be recoverable than the specie value of the 
debt when due. 

4. Where money paid into a bank is passed generally to the 
credit of the owner, and not received as a special deposit, the 
money may be applied by the bank to the payment of any de- 
mand they may have against the depositor, and if the money is 
lost without the default of the bank, the depositor is entitled to 
payment. Commercial Bank vs. Hughes, 17 Wendell, 94. 
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5. Ifa bank has no deposit funds of a principal debtor which 
it may legally apply to the discharge of any indebtedness to it, 
and does not so apply it, the sureties are discharged to the 
extent of the funds. Dawson vs. Real Est. Bank, 5 Pike, 283. 

6. It is therefore submitted. whether the default of the appel- 
lee can in common justice be visited in its consequences upop 
the appellant, who has committed no breach of contract, and 
done no wrong, or whether appellee shall profit by his default 
in allowing appellant to draw upon his depositors after the ma- 
turity of his notes, without notifymg him of non-payment until 
his deposits had been entirely absorbed; and appellant submits 
the appropriateness of the maxim to the appellee: “He who is 
silent when he ought to speak, shall not be heard when he 
does.” 

AUTHORITIES. 

19 New York Rep., 499; 34 Barb., 238. A deposit of depre- 
ciated bank notes in bank is sufficient to entitle the drawer of a 
check to due diligence on the part of the holder in presenting 
the same. 8% Miss., 382. 


M. D. Papy, for Appellee. 
WESTCOTT, J., being of counsel in the court below, did not 
sit in this case. 


RANDALL, C. J., delivered the opinion of the Court : 


The errors assigned are properly reducible to two points, viz. : 

ist. The proper construction of Ordinance No. VIII. of the 
convention of 1865 ; and 2d. The debtor’s right of appropriation of 
funds deposited by him in the bank, and to make the appropria 
tion after the debt became due, and even after the funds so de- 
posited had been entirely drawn out by him. 

The ordinance referred to was adopted by a convention of 
delegates elected by the people soon after the close of the late 
war, while the country was ina peculiar condition on account of 
the war and its results. 
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It is unnecessary to consider, in determining this case, the 
general question as to the force and effect of an ordinance of that 
convention, not incorporated into or referredsto in the constitu- 
tion framed by the convention. Nor is any question raised as 
to the legality of the consideration of the notes in suit. 

I. The appellant claims that the court did not conform to the 
spirit of the ordinance, and insists that the “scaling proces” is 
applicable, not at the date of the contract, but at the time when 
the cause of action occurred, and even later. 

The ordinance applies to ail “ contracts made and entered into 
during the late war, * * and the courts are thereby authorized to 
admit testimony as to the value of the property or considera- 
tion contemplated by the parties to said contracts, and to in- 
struct the jury to find accordingly ; provided, that the defend- 
ant shall allege by plea under oath, and prove to the satisfae- 
tion of the jury, that the currency contemplated in payment of 
said contract was Confederate or State Treasury notes, or upor 
what basis the consideration or the value of the property or its 
use, which was estimated at the time of the formation of said 
contract.” 

This ordinance contemplated the accomplishment of two prin- 
cipal ends: the recognition of the currency, or the thing which 
supplied the place of currency during the war, and which really 
formed the standard of nominal values in the transaction of busi- 
ness during the war, not necessarily as a thing of real value, but 
as a medium of commercial transactions ; and to provide the 
mode of ascertaining the actual money value of the considera- 
tion of the contract, whether such consideration were Confederate 
or State notes or any thing else. It was a measure of relief ex- 
tended to those who at the close of the war were found 
indebted upon contracts founded upon fluctuating and uncertain 
values. It was notintended to relieve from any and all liability 
to perform such contracts. 

Even if the language of the ordinance in this respect were 
more obscure than this is claimed to be, the evident intention of 
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its framers, founded in a spirit of equity and as a “ peace mesa- 
sure,” was that no debtor should be holden to pay or return 
more than he actually received ; and on the other hand that the 
creditor should sustain no loss. The language used is, “ the 
value of the consideration contemplated,” &c ; and when it 
should be pleaded that the currency contemplated in payment 
was Confederate notes, &c, then the courts are authorized to 
admit the testimony and to instruct the jury to find accordingly, 
to wit : according to the value of the property or the considera- 
tion contemplated. 

The testimony of the defendant is that the notes “ were given 
for Confederate money and in connection with « Confederate 
money transaction.” Other than this there is no evidence that 
shows upon what basis the consideration was estimated ; that 
any “estimate” was made; or that the “currency contem- 
plated in payment” was one thing or another. 

The currency in use at the time of the making of these notes 
was worth eighty-five to ninety cents upon the dollar in gold. 
The defendant then received what was nearly equal in value to 
gold, and could have exchanged it for gold. When the notes 
became due these Treasury notes were greatly depreciated, and 
by estimating the value of his promissory notes by their nominal 
value in Confederate currency, if he had paid his notes there- 
with he would have made a handsome margin, and the lender 
would have encountered a serious loss. 

We do not believe the framers of the ordinance intended that 
the debtor should satisfy the debt contracted by him by paying 
a smaller amount of money or of value than he received ; or that 
the loss by depreciation should fall upon any other than the 
holder of currency, according to the ordinary rule. If they had 
80 intended they would doubtless have said so in plain words; 
and in that case, the appellee here would doubtless have at- 
tacked the ordinance in another direction, and other questions 
would have been raised in this cause. 

II. The appellant, asserting his prior right of appropriation of 
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a sufficient amount of the Confederate notes, in the payment of 
the notes in suit, out of a balance claimed to be due to him on 
his deposit account with the bank on December 31, 1863, offered 
to prove the specie value of Confederate ‘Treasury notes 
March 4, 1864; for the purpose of scaling any balance which the 
jery might find in his favor at that time, inquired to that end, 
and the appellee’s counsel objected thereto. The objection was 
made upon the grounds that no direction had been given by de- 
fendant to make the appropriation ; no payment had been di- 
rected ; all the deposits had been drawn out by the defendant ; 
the question was irrelevant, there being nothing to which the 
value if shown could be applied. The court sustained the ob- 
jection, and restricted the evidence to proof of the specie value 
of Confederates notes at the dute of each note, aud refusing to 
admit proof of such value at any subsequent time. This pre- 
sents the second general ground of exception. 

It is a well-settled general rule that if one owes two or more 
separate debts and pays money to his creditor, the debtor has a 
right to apply the payment to which of the debts he pleases, 
provided he elects at the time of payment the purpose for which 
itis made. If he does not so designate, the payee may elect 
how it shall be applied. It has been held in some cases that the 
creditor may appropriate at a future day, even at the time of 
bringing his action, and is not compelled to make the appropri- 
ation immediately, like the debtor. The rule of the civil law is 

, that where no application is made by cither party at the time, 
the law will make the application upon the presumed intention 
of the debtor. There has been much confusion on the subject in 
England. Equitable principles have frequently controlled, and 
the courts have made the application in such manner as to se- 
cure either party from the greater hardship or sacrifice. See 
Pattison vs. Hull, 9 Cowen, 747, reviewing and collating the 
decisions of the English and American courts. 19 Vt. R., 26; 
Stone vs. Seymour, 15 Wend., 19. 

A person owing money under distinct contracts, has undoubt- 
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edly a right to apply his payments to whichever debt he may 
choose, and although prudence might suggest an express direc- 
tion of the application of his payments at the time of their being 
made, yet there may be cases in which this power would be com- 
pletely exercised without any express directions given at the 
time. A direction may be evidenced by circumstances as well 
as by words. A payment may be attended by circumstances 
which demonstrate its application as completely as words could 
demonstrate it. A positive refusal to pay one debt, and an ac- 
knowledgment of another, with a delivery of the sum due upon 
it, would be such a circumstance. The inquiry then will be 
whether the payments were accompanied with circumstances 
which amount to an exercise of his power to apply them. Tay- 
loe vs. Sandiford, 7 Wheat., 13. Ch. Justice Marshall says, in the 
Mayor, &c., vs. Patten, 4 Cranch, 317, “It is a clear principle of 
law, that a person owing moncy ov two several accounts, as 
upon bond and simple contract, may elect to apply his pay- 
ments to which amount he pleases ; but if he fails to make the 
application, the election passes from him to the creditor.” 

It is equitable to apply payments first to extinguish those 
debts for which the security is most precarious. 7 Cranch, 572; 
6 Cr., 8. 

It is too late for either party to claim a right to make an ap- 
propriation after the controversy has arisen, and o fortiori, at 
the time of trial. 9 Wheat., 720; 1 Mason, 328, 

If the debtor waive his right to direct the application of a 
payment, a court of equity will not disturb it. 105. & M., 113. 

The rules applicable to the subject of the appropriation of 
payments were so fully and ably discussed that we have deemed 
it fit and proper to examine the authorities to some extent. 

“The appellant submits whether in this case, where the ap- 
pellee was the debtor of the appellant ¢o the extent of the balances 
in his favor on deposit, the appellee was not bound in good 
faith to apply such balances to the payment of the notes.” He 
cites several cases showing the creditor’s right to apply de- 
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posits, or to retain them against the depositor’s indebtness on 
other accounts and insists that because he had a right to do so, 
it was equally his duty in a case like the present. 

The doctrine of “appropriation of payments” will scarcely 
apply to the present case. Here were no payments made upon: 
these notes ; no directions to apply any of the moneys on deposit 
standing to his credit toward the extinguishment of the notes ; 

. the cotton pledged to secure these notes remained in his posses- 

sion and was sold by him, and the bank was* not notified that 
the moneys deposited by him and passed to his credit in his 
deposit account were the proceeds of the sale of the cotton 
pledged; and he draws his checks from day to day against his 
deposits until his funds are all drawn out; and on the 4th of 
March, 1864, had overdrawn to the amount of over $400, which 
he made good on that day, leaving the notes now in suit still 
unpaid He expressed surprise when the notes were produced, 
and said he supposed them to be paid, and had forgotten 
them. This is doubtless true,and yet the bank had had no inti- 
mation that he had desired them to be cancelled by an appro- 
priation of his deposited funds, without express orders to that 
end, and without his check for the amount upon his deposits. 
He had exercised his right of appropriation of his funds by with- 
drawing and using them for other purposes, and having done 
80, it is too late to make the appropriation now that the funds 
are gone, pursuant to his‘express directions, beyond the reach 
of the bank, and have been used by the appellant himself. 

It was urged in the argument that by the pledge of sixty 
bales of cotton by the appellant to the appellee, the latter be- 
came the bailee of said cotton, and that it was his duty, there- 
fore, on the sale of the cotton, to apply the proceeds to the 
extinguishment of the notes. 

It is difficult to perceive, however, in view of the fact that 
the bailor retained the possession of the cotton, and thereby 
became the bailee of his bailee, and afterwards sold it and appro- 
priated the proceeds to his own use, how he expects to avail 
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himself of these circumstances to be relieved. Had the bank - 
disposed of the cotton, it would have been liable to account to 
the party therefor, and to apply the proceeds to the payment of 
the notes. But the pledgor disposes of the pledged property, 
converts the proceeds to his own use, the existence of the notes 
passes from his memory, and now he demands the extinguish- 
ment of the indebtedness because the bank did not arbitrarily 
make the application of his deposit funds, but allowed him to 
make such applicafion of them as he saw fit. 
The judgment of the circuit court must be affirmed. 








Saray A, FRISBEE AND JAMES JonNnson, ADMINISTRATORS OF 
James T. Frisprr, Piarntirrs iy Error, vs. Henry Tota- 
nus, DEFENDANT IN Error. 


1. A paper purporting to be a writ: of certiorari, without the seal of the 
court from which it purports to be issued, and without being tested ac- 
cording to law, is a nullity. 


2. In the absence of a bill of exceptions showing the testimony given 
on the trial in the circuit court, this court will presume that there was 
adequate evidence before the jury to support the verdict. 


3. A judgment will not be reversed unless an error appears to have 
been committed by the court below, and the error must clearly appear in 
the record. 


Writ of error to the circuit court sitting for Nassau county. 
The case is stated in the opinion of the court. 


Bolling Baker and R. M. Smith for Plaintiff in error. 
J. P. Sanderson for Defendant in error. 


This was an action of ejectment brought in the circuit court 
for Nassau county for the recovery of certain lots of land sit- 
46 
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uated in the city of Fernandina. These lots have been sold 
by the Direct Tax Commissioners for the non-payment of taxes, 

The record contains the precipe, summons, and declaration, 
issue joined, certain deeds of conveyance, two certificates of 
tax sales, the instructions asked for by counsel on both sides, 
a verdict and judgment, also a certiorari from the United States 
Circuit Court, and an order of said court dismissing suit and 
remanding it back to the State court. 

There is nothing in the record showing’ that anything was 
excepted to on either side during the progress of the trial, or 
that any testimony, except the deeds and tax sale certificates, 
was introduced, or that the instructions were either given or re- 
fused by the court. The record contains no bill of exceptions 
or assignment of errors. , 

Where there is no bill of exceptions to show how the court 
decided, it will be presumed that it decided correctly. Bailey 
vs. Clark, 6 Fla., 516; Dibble vs. Truluck, 11 Fla., 135. 

Unless the testimony is brought before the court by a bill of 
exceptions, it cannot be regarded. Ibid. 

The party excepting must, at his peril, place so much in his 
bill of exceptions as shows that the court did err to his prej- 
udice, for the presumption is in favor of the rectitude of their 
proceedings, and all decisions made will be presumed correct, 
until the contrary appears. Procter vs. Hart, 5 Fla., 468. 

This court is confined in an action at law to the questions 
made by the bill of exceptions. Pons vs. Hart, 5 Fla., 461. 
Ex parte Crane, 5 Peters; Gray vs. Belden, 3 Fla., 114. 

The record gives the instructions asked by the respective 
counsel, without showing whether they were given or refused 
by the court. Nor does the record show that they were ex- 
cepted to by defendant if given. Nor is there any evidence by 
which this court can determine whether the court below erred, 
or was fully sustained by the evidence that may have been 
adduced on the trial. 

The whole is left to conjecture. 
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Even where there is a bill of exceptions, if the bill is so 
loosely drawn as to leave the matter in doubt, the proceeding 
below will be sustained, and this, notwithstanding there be 
some reason to suspect that error might have intervened. 
Procter vs. Hart, 5 Fla., 468; Pons vs. Hart, 5 ibid., 460; Gray 
vs. Belden, 3 Fla., 114. 

The proper functions of a court ina writ of error is to pass 
its judgment upon the points excepted to in the opinion of the 
court below, and not to decide the law of the case. Bradstreet 
vs. Potter, 16 Peters, 318. 

The proper way to get facts before an appellate court, in 
such form as to make them evidence, is to make a statement of 
them in the shape of a bill of exceptions, and then get the cir- 
cuit judge to sign and seal them, and order it to be made a part 
of the record. Broward vs. The State, 9 Fla., 422. 

Unless counsel except to the rulings of the court as they arise 
during the progress of the trial, it is too late to make the ob- 
jection in the Supreme Court. Francis, A Slave, vs. The State, 
6 Fla., 306; Lathrop vs. Judson, 19 How., 66. 

The court cannot adjudge the instructions given to the jury 
erroneous, unless the evidence upon which the instructions were 
intended to bear are presented by the bill of exceptions. Har- 
rison vs. Boker, J. J. Marshall, 317 and 318; Vassee vs. Smith, 
6 Cranch, 226, 233, ndte. 

It must appear by the record that the exceptions were taken 
while the jury were at the bar. Phelps vs. M. Mager, 15 How., 
160; United States vs. Brietling, 20 How., 252. 

Although a question be objected to, yet if no exception 
be actually taken and signed, it will be deemed abandoned. 
Scott vs. Lloyd, 9 Pet., 419. 

The rulings of a court below in admitting or rejecting evi- 
dence, can only be brought up by bill of exceptions, Suydam vs. 
Williamson, 20 How., 427; Schuchards vs. Allen, 1 Wallace, 359. 

When an objection is taken to the ruling of the court, such 
ruling must be stated, and it must also be stated that the party 
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then and there excepted. Pomeroy vs. Bank of Indiana, 1 Wal., 
592. 

If the foregoing authorities are applicable to this case, it is 
claimed by appellee that the judgment of the court be affirmed 
as in the cases eited, viz.: Pons vs. Hart, and Procter vs. Hart, 
Dibble vs. Truluck, and the others. 


RANDALL, C. J., delivered the opinion of the court: 


This case comes up by 4 writ of error issued out of this court 
on the 15th day of December, A. D. 1868. 

It appears by the record before us that an action of ejectment 
was commenced in the circuit court of Nassau county in 1866, 
by the defendant in error, against James T. Frisbee, since de- 
ceased, to recover possession of certain lots in the city of Fer- 
nandina. The defendant, Frisbee, filed his plea denying gener- 
ally the allegations in the declaration. The record does not 
show a consecutive history of the proceedings upon the trial, 
nor what testimony was given on either side, but shows that a 
verdict of a jury was rendered in favor of the plaintiff below, 
and against the defendant below, on the 22d day of December, 
A. D. 1866, and that judgment was duly entered and signed on 
the same day in accordance with the verdict. 

There appears in the record a paper purporting to be a copy 
of a writ of certiorari issued out of the Circuit Court of the 
United States for the Northern District of Florida, bearing date 
. the 14th day of December, 1866, and filed in the circuit court 
of Nassau county on the 18th of December, 1866, commanding 
the judge of the Nassau circuit court to send and certify the 
record and proceedings in this case to the said United States 
Circuit Court, and commanding the State court to cease all pro- 
ceedings therein. The said paper purporting to bea writ of 
certiorari was tested in the name of the district judge of the 
United States Court for said district, and instead of a seal there 
was written in the margin thereof the words, “Seal of the United 
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States Circuit Court, Wm. P. Dockray, Clerk.” For the better 
information of this court the original papers on file in the office 
of the clerk of the circuit court of Nassau county have been 
procured by an order duly entered for that purpose, and there- 
by it appears that the paper purporting to be a writ of certiorari 
issued by the clerk of the United States Circuit Court, is cor- 
rectly and literally copied into the record, and that the said origi- 
nalis not under the seal of said court, nor properly tested in the 
name of a United States Circuit Judge, or of the Chief Justice 
of the Supreme Court of the United States, according to the rules 
and practice of the Federal courts. 

The circuit court of Nassau county did not regard said writ as 
a writ of certiorari properly issued, and did not stop its proceed- 
ings, but proceeded with the case to trialand judgment. Neither 
does 1t appear that the Circuit Court of the United States took 
any steps to enforce obedience to such pretended writ of certio- 
rari, but afterwards, to wit, on the second day of February, 
1867, issued a writ of certiorari in due form of law, which was 
obeyed by the State court, and the proceedings therein were 
duly certified to said United States Circuit Court. 

Afterwards, in January, A. D. 1868, the said United States 
Circuit Court quashed the last-mentioned writ of certiorari, and 
remanded the suit to the State court for want of jurisdiction ina 
case of this character. It will be observed that this writ of certi- 
oraré was issued after judgment was recovered in the State court. 
It thus appears that the first-mentioned paper purporting to bea 
writ of certiorari was treated as utterly null and void, both by 
the State circuit court and also by the court from which it 


purported to have been issued. We see no reason to differ with 


them in.this view. It was no writ. 

There are other papers copied into this record purporting to be 
papers on file, and certified to be “a full, true, and complete 
copy of all papers, records, and proceedings on file ” in the case. 
Among these papers are a certificate of the tender of certain 
taxes, signed by the United States Tax Commissioners; a deed 
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of trust signed by the President of the Florida Railroad Com- 
pany, and certain trustees, duly acknowledged ; a power of attor- 
ney; a deed of the premises in question by the said trustees to 
the plaintiff below, executed by an attorney in fact ; and several 
certificates of tax sales executed by the tax commissioners. 
There are also copies of certain supposed “ instructions” onthe 
part of the plaintiff and the defendant, upon which the court was 
asked to charge the jury. | 

There is nothing to show that the aforesaid deeds, convey- 
ances, tax certificates, &c., were offered by either party, of re- 
ceived in evidence, or rejected by the court, nor what testimony 
was used upon the trial; nor that the instructions asked for 
were given or refused by the court. =, 

The plaintiff in error assigns as errors : 

I. That the court erred in proceeding with said cause after the 
filing of the writ of certiorari. 

Il. That the verdict and judgment were null and void, as 
there was no cause pending in said State court. 

III. In admitting as evidence on the trial, the deed of Geo. 
W. Call, attorney, to prove title in Timanus from the trustees, 
&e. 

IV. There being no other evidence of title in Timanus than 
the deed from Call, the court should have instructed the jury to 
find for defendant below. 

V. The certificates of the United States Tax Commissioners 
were evidence of title in defendants below, and therefore the 
verdict was contrary to the evidence, &e. 

These points are already sufficiently disposed of by the fore- 
going statement of the case upon the record. There is nothing 
here showing that a “ writ of certiorari” was served before the 
trial and judgment, and there is nothing to show what evidence 
was before the court. 

Courts will not consider the question whether there was any 
evidence to be submitted to the jury, unless the opinion of the 
court was therein prayed for and an exception regularly taken. 
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4 Howard U.8., 123; 16 Curtis U. §., 44; 6 Wendell, 564; 20 
Howard, 427. 

In the absence of a bill of exceptions showing the testimony 
given on the trial in the court below, the presumption is that 
there was full atid adequate evidence before the jury to warrant 
and support the verdict. The law having entrusted the courts 
with the administration of justice, it is always presumed that 
every tribunal by whom a cause has been tried has done what 
was right, unless the contrary appears upon its records ; and un- 
less this does appear, an appellate court will not reverse or inter- 
fere with the decision of an inferior court. Dibble vs. Truluck, 
XI. Fla., 135; Horn vs. Gartman, 1 Fla., 64; Derman vs. Bige- 
low, do., 281; Union Bank vs, Call, 5 Fla., 409; Pons vs. Hart, 
do., 457; Procter vs. Hart, do., 465; Bailey vs. Clark, 6 Fla, 
516; 1 Call, 28; 4 Rand., 317; Burk vs. Clark, 8 Fla, 9; 1 
Cranch, 309; 5 Rand., 31; 2 Leigh, 321; 16 Peters, 318; 1 J. 
J. Marshall, 317. 

These questions seem to have been so often decided, and the 
practice so well settled upon sound principles, that we see no 
reason to add anything further. 

The judgment of the ciredit court must be affirmed. 











FRANKLIN Brancu anp Epwarp A, CLark, APPELLANTS, VS. 
Wiriiam R. Witson, APPELLEE. 


1. Where a verdict is clearly against evidence, or clearly in disregard of 
preponderating evidence, it will be set aside and a new trial granted. 

2. Where upon a sale of property, a note being given for the price, and a 
bill of sale given in terms conveying the present title to the property, yet 
if there be a subsequent independent agreement to deliver the property 
sold at a future time, and the seller refuses or fails to deliver the property: 
the defendant may avail himself of these circumstances to defeat a recov- 
ery, upon suit brought by the payee upon the note. 
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Appeal from the Circuit Court for Hillsborough county. 
The case is fully stated in the opinion of the court. 


Papy & Peeler, for Appellants. 
John A. Henderson, for Appellee. 


HART, Justice, being disqualified, this case was heard by the 
other members of the court. 


RANDALL, C. J., delivered the opinion of the court: 


William P. Wilson, plaintiff in the court below, brought an 
action of asswmpsit against the appellants in 1866, upon « 
promissory note, of which the following is a copy: 


“One day after date we, or either of us, promise to pay Wil 
liam P. Wilson, or bearer, the sum of five thousand dollars for 
his negro woman Anna, and her four children, this 12th day of 

al 


September, 1863. F. Brancn, 
K. A, Cuank. 

The declaration contains three coynts: 1. Upon the note. 2. 
For price and value of the negro woman and her four children. 
3. Upon account stated. 

The defendant pleaded: 1. General issue. 2. Want of con- 
sideration; alleging that the negroes mentioned were never 
delivered. 3. That the currency contemplated in payment of 
the contract was Confederate bonds. 4, The defendant after- 
wards filed an additional plea, alleging that the delivery of the 
woman and children was a condition precedent to the plaintiff’s 
right of recovery, and it was not complete until such delivery; 
that defendant demanded delivery at the time and place ap- 
pointed ior delivery, but that plaintiff failed to deliver, &c. 

The plaintiff joined issue upon the pleas. A verdict was 
given in favor of the plaintiff, and his damages assessed at 
$2823.07, and the defendants moved for a new trial, which was 
refused, and the defendants appealed. 
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The plaintiff introduces in evidence the note above mentioned, 
and also a bill of sale of the negroes,.whereby the plaintiff 
“granted, bargained, sold and confirmed” to the defendant, 
Branch, the said negro woman and her children, and agreed to 
warrant and defend said negroes to the defendant against him- 
self and all other persons; which was signed and sealed by 
plaintiff, September 12, 1863. 

The plaintiff having rested his case, the defendants introduced 
as a witness C. R. Mobley, who testified that the note and bill 
of salé were given in his presence, and he witnessed the latter. 
Branch and Wilson were at witness’s store at the time. Branch 
asked for paper to draw a bill of sale, and was furnished a form- 
book. He wrote from the form-book until he came to the word 
“delivered,” then turned to Wilson and said: “If the negroes 
are to be delivered, and I am to take immediate possession now, 
I will put in the word ‘delivered;’ if I cannot get possession 
now, I will not put it in.” Wilson became excited and said: “I 
cannot deliver them now ”—was moving his effects, and the wo- 
man was not well. Branch said he was afraid to leave them 
there, as they might run away to the Yankees. Wilson said he 
would risk all that; that there was not a particle of danger of 
that; he would have them there by Monday evening, to be de- 
livered on Tuesday morning, at the house where Mobley was 
then living. Branch wanted to take home a little girl for a 
nurse. Wilson said he would not part them, but would deliver 
them as 2 whole in Tampa, at Mobley’s drug store. Mobley 
testifies he was at home on Monday and Tuesday following. 
Branch came on Tuesday. The negroes were not delivered. 
Heard Branch say to Wilson on Tuesday that he came to de- 
mand the negroes. Wilson replied: “It’s of no use to demand 
the negroes, he knew they were gone away—they were gone 
to the Yankees, and Branch could not get what he did not 
have.” -The note was given on the Saturday previous, and is 
pretty sure it was near six o’clock when the contract was made, 
Branch handed the note to Wilson and said he would send 
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for the Confederate bonds as soon as possible and pay the 
note. 

William T. Haskins, for defendant, testified: Dr. Branch and 
I were walking down the street and met Wilson. Dr. Branch 
remarked, he “would like to get those negroes this morning.’ 
Wilson replied: “They are gone.” Dr. Branch said: “ But 
you know that you were to deliver them this morning.” Wil- 
son said: “I can’t help it—they are gone.” 

J. 8. Haygood, for defendant, testified: Knows the negroes 
mentioned in the note. Met Wilson on Monday morning. He 
said his negroes had gone to the Yankees. Heard Wilson say 
he was to deliver them on Tuesday. 

John T.Givens, for defendant, testified that he heard Wilson say 
substantially the same thing as to his negroes having all gone. 

Henry Ferris, for defendant, testified that he was present on 
Monday morning at a conversation between Dr. Branch and 
Wilson. Wilson said: “All my negroes are gone; they went 
last night.” “Dr. Branch didn’t seem excited at all.” 

Wm. P. Wilson, plaintiff, testified that he sold Dr. Branch 
the negroes on the 8th September, 1863, for $5000. Money was 
not paid. Dr. Branch wanted me to keep them for him ten 
days; liked them and would take them, but might not get the 
bonds from Tallahassee in ten days. On Saturday, September 
12, was at Mobley’s store. The doctor said he was ready to 
settle for the negroes. I said, “ Very well, you had better draw 
up 2 bill of sale.” Mobley handed Dr. B. a form-book and paper, 
and he wrote the bill of sale. I signed it, and Branch gave the 
note. As I was going out he said: “Mr. Wilson, I have 
changed my mind; instead of your keeping them ten days, I 
will send my wagon on Tuesday morning, next, so I may bring 
their bedding and clothing and all of them.” Said he came to 
town for the express purpose of taking Rachel home with him 
in the buggy, but on reflection thought he had better take them 
all together. I remarked, It was better not to separate them. 

All this occurred before three o’clock. After the trade I used 
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the same care with them as when they were mine. Went to 
town on Monday morning. After the trade and taking the 
note I never considered the negroes mine. Had several good 
offers for them, but would not sell. Went to Mr. Mobley’s 
store and saw Dr. Branch. He took up a paper, and turning it 
tround said: “ You had better take this paper, it is no use to 
me.” I said: “No, I prefer keeping your note.” «He told me 
he did not intend paying one cent of it. 

Wm. B. Henderson and John T. Lesley, for plaintiff, testified 
as to the value of the negroes in September, 1863. 

John Darling, for plaintiff, testified that Dr. Branch came 
into his store on one Saturday, and said he had purchased the 
negroes, and couldn’t take them out because he didn’t have his 
wagon there; was not going to take them till Tuesday: 

Franklin Branch, defendant, testified: Went to Mr. Wilson’s, 
examined the negroes; told him I thought they would suit my 
wife—would see her, and if she was satisfied with my repre- 
sentation of them I would be back on Saturday and take them 
at his price. He said Dr. McMickan thought the woman could 
not be safely moved for eight or ten days. I replied,:if I pur- 
chased I should be my own judge as to the time of removing 
them. He said there were several persons wanting them. I 
requested him to keep them till Saturday, that I might have the 
refusal of them if they should suit my wife, to which he said he 
would let no one have them till Saturday. On Saturday met 
Mr. Wilson at Mobley’s store, and told him I had come to buy 
the negroes. Handed him the note to see if it was satisfactory. 
He said I had better write a bill of sale. Wrote one from the 
form-book. Coming to the word “delivered ” in the form-book, 
I said to Wilson: I cannot introduce the word “ delivered,” for 
the negroes are not yet delivered. Mr. Wilson signed the bill 
of sale, and I stepped to the desk to fold it; he picked up the 
note and was putting it in his pocket. I said to him: “As you 
have my note, I now demand the delivery of the negroes.” He 
became agitated, and said: “ No, no, Dr. Branch, I cannot deliver 
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them now, my property would be all exposed,” &c., and he 
would have to move first; that on Monday evening he would 
bring them over to my place occupied by Mr. Mobley, and de- 
liver them to me on Tuesday morning. I replied, “I am not 
willing to do it—you live so near the line the Yankees may 
come up and carry them off, or they may run away.” He replied, 
“That will be my risk, for I will deliver them to you on Tuesday 
morning ;” would not deliver me the girl until he delivered all. 

The above is the substance of the testimony. The appellant’s 
counsel assign errors as follows: 

The court below erred in overruling the motion for 2 new 
trial, because: 

1. The verdict of the jury was against the instructions of 
the court. 

2. It was contrary to the evidence. 

3. It was not warranted by the evidence. 

4. It was contrary to the principles of law applicable to the 
case. 

5. It was against the weight of evidence. 

It is contended on the part of the appellee, that all the terms 
of the sale were complied with on the part of the appellee ; that 
the giving of the note for the price, and the execution and de- 
livery of the bill of sale conveying his right and interest in the 
property and warranting the title, was a completion of the sale 
of the property so as to vest the title and immediate right of 
possession in the purchaser, and that the seller’s actual posses- 
sion thereafter was that of a bailee of the purchaser, and that 
the jury having passed upon all the facts, the verdict should 
not be disturbed. 

On the other hand the appellant contends that the point of 
delivery was a vital point in the case, and that the jury must 
have disregarded the whole of the oral testimony of the defend- 
ant’s witnesses ; that the matter of the delivery was the subject 
of arrangement entirely distinct from the note and the bill of 
sale, was purposely left out of that part of the contract, and 
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was vith euligoen t of f entirely separate negotiation between the 
parties ; that the plaintiff agreed to deliver the negroes at a fu- 
ture day, expressly taking the risk of loss until a delivery at a 
future day ; that he failed to deliver on the day appointed, and 
that the purchaser had no right or power to take actual posses- 
sion, and could not maintain an action for such possession until 
the time agreed upon for delivery by virtue of the bill of sale 
and agreement, and that such failure to deliver was a failure of 
the consideration of said note; or that the consideration ex- 
pressed in said note not having been delivered by the plaintiff, 
in pursuance of the bargain and sale, there was in fact no con- 
sideration for the note. 

The testimony of Mobley and Branch shows that that part of 
the contract relating to the time of delivery was purposely 
omitted from the bill of sale, and afterwards made the subject 
of a separate arrangement after the execution of the note and 
bill of sale, the plaintiff expressly refusing to deliver at the time, 
but agreeing to deliver at a given subsequent time and place. 
Mr. Wilson does not expressly contradict their testimony, but 
gives a narration of what occurred somewhat inconsistent with 
theirs in some respects; and on the following Monday and Tues- 
day, after the plaintiff alleged that the negroes had gone beyond 
his reach, the plaintiff not only did not claim that the property 
had passed by the sale, but spoke of Ais negroes having gone. 
The testimony of Mobley, Haskins, Haygood, Givens, Ferris, 
and Branch all goes to show that the plaintiff regarded the ne- 
groes as his own at the time of their loss. Mobley, Haygood, 
Haskins, and Branch prove very conclusively that the plaintiff 
had agreed to deliver on Tuesday, and Mobley and Branch say 
that he expressly refused to deliver the negroes after the wri- 
tings were exchanged, and said that he could not deliver them 
then, and they would remain where they were at his (plaintiff’s) 
risk until the time of delivery fixed upon by him. 

The time for the performance of the condition of a sealed as 
well as a simple contract, may be enlarged by parol. 1 Hsp. N. 
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P., 35; Dearborn vs.’‘Cross, 7 Cowen, 48; Fleming vs. Gilbert, 3 
Johns., 528. 

An independent substantive agreement connected with the 
subject matter of the contract, may be proved by parol. Cobb 
vs. O’Neal, 2 Sneed, 442; Leinan vs. Smart, 11 Humph., 308; 
2 Stark. Ev., 551-5. ? 

The consideration of the note in suit was the sale and delivery 
of the property. The note was delivered, and the property was 
to be delivered at a subsequent time, by the terms of the ar- 
rangement. The delay in the fact of delivery was, according to 
the positive testimony, not expressly contradicted, a delay 
sought and insisted upon by the plaintiff, and for his express 
benefit and convenience. Indeed he absolutely refused to make 
delivery at the time, and at the time appointed made excuses 
for non-delivery, and wholly failed to do so. 

In Massachusetts it has lately been held (97 Mass., 166) that 
in an action on a note by the payee against the maker, the de- 
fendant may recoup damages caused by the plaintiff’s depriving 
him of part of the consideration of the note. Parsons on Con- 
tracts, 246, says: “ Recoupment we consider to belong rather 
to cases where the same contract lays mutual duties and obliga- 
tions on the two parties, and one seeking remedy for a breach 
of duty by the second, the second meets the demand by a claim 
for a breach of duty against the first.” 

If the plaintiff sue on one part of a contract consisting of 
mutual stipulations made at the same time, and relating to the 
same subject matter, the defendant may recoup damages arising 
from the breach of another part; and this whether the different 
parts are contained in one instrument or in several, and whether 
one part is in writing and the other by parol. Batterman vs. 
Pierce, 3 Hill, 171; Ives vs. Van Epps, 22 Wend., 155. 

There is a natural equity, especially as to claims arising out 
of the same transaction, that one claim should compensate the 
other. This principle is now almost universally adopted in the 
common law courts, instead of compelling the defendant to 
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resort to his cross action for any damages ,he may sustain by 
the act or omission of the other party with reference to the sub- 
ject matter of the contract. 

It seems to me that the jury in this case must have entirely 
disregarded the testimony, or clearly to have decided against 
the strong prep6nderance of testimony, in regard to the agree- 
ment concerning the delivery of the negroes; and to have de- 
cided it solely with regard to the supposed legal effect of the 
bill of sale, keeping out of view the fact which appears to be 
shown, that the plaintiff refused to make a present delivery 
(after the signing and delivery of the note and bill of sale) of 
the negroes for which the note was given, and expressly as- 
sumed the risk of the loss which subsequently occurred. ‘If this 
be true, the plaintiff is seeking to compel the defendant to pay 
him for property sold, which he at the time refused to deliver, 
and was afterwards unable to deliver for causes beyond the 
control of the defendant. In this aspect of the case we are 
disposed to direct that the facts be again submitted to a jury. 

Where there is conflicting testimony, and the verdict seems 
to have been given against evidence or in clear disregard of 
strong preponderating evidence, it will be set aside; and in San- 
derson vs. Hagan, 7 Fla., 318, the court say it is its imperative 
duty to set it aside and grant a new trial. 

The judgment is reversed and a new trial awarded. 
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1. Though a court make an incorrect ruling as to the admissibility of 
testimony, if it be afterwards corrected, and such testimony admitted in 
time to give the party all the benefit of the facts sought to be proved, such 
erroneous ruling will not be ground for granting a new trial. 

2. It is discretionary with a court whether to compel a party to join in 
demurrer to evidence. 

3. Where there is testimony tending to prove the concurrent under- 
standing and intention of the parties as to the particular terms of a parol 
agreement, and the jury have passed upon it, the verdict will not be dis- 
turbed, particularly where the charge of the court was proper. 

4. The statute of usury, Th. Dig., 234, §1, refers to contracts of the loan 
of money or things of value for a specified interest or compensation for 
their use, according.to their value ; and such contracts as provide for a cer- 
tain uncontingent repayment of the principal sum or value, and a certain 
uncontingent rate in value for its use ; and unless 2 contract is in violation 
of this principle, it does not come within the prohibition of the statute ; 
and therefore, 

5. A contract to repay one and a half bushels of corn, within a year, for 
one bushel advanced, is not within the prohibition of the statute of usury, 
because the value of the article is fluctuating, and the increased quantity 
may not be equal in money value, at the time of payment, to the value of 
the principal or thing loaned at the time of the loan. 

6. Relationship, by affinity to one of the parties within the ninth degree, 
is, by the common law, 2 ground of challenge of a juror. But where a 
juror is called who is “ first cousin to plaintiff's wife’s mother,” and the 
defendant being present makes no objection, and does not afterwards show 
that Ae was unaware of the relationship, (though his counsel does make an 
affidavit to that effect,) and it does not appear that the persons through 
whom such relationship existed are still living, such cause is not sufficient 
to set aside a verdict, especially when there is no evidence that the juror 
is in fact influenced from that cause. 


Appeal from Walton Circuit Court. 
The case is fully stated in the opinion of the court, to which 
reference is made. 
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MeLean and McLean, for Appellant. 
D. L. McKinnon, for Appellee. 
RANDALL, C. J., delivered the opinion of the court: 


John L, McKinnon, Appellee, sued Morrison, Appellant, in a 
justice’s court in 1867 upon an account for fifty-seven bushels of 
corn at $2.25 per bushel, and for hauling corn $6, giving a credit 
for thirty bushels of corn, claiming a balance due of $66.70, 

On the trial, judgment was rendered for the plaintiff, and de- 
fendant appealed to: the circuit court. On the @th of April, 
1868, the cause was tried in the circuit court, and a verdict ren- 
dered for the plaintiff for sixty-eight dollars and sixty-four cents. 

The defendant then appealed to this court. 

The record shows that Neill L. McKinnon testified on behalf 
of the plaintiff, that in the spring of 1865 Murdock Morrison, 
son of defendant, came to plaintiff’s place with an open note. 
Plaintiff was absent, but witness was his agent and read the note, 
the purport of which was to ascertain whether defendant could 
get.some corn of plaintiff. Witness told the defendant’s son 
that defendant “‘ could get some corn onthe same terms he was 
letting others have it, which was, a bushel then for a bushel and 
a half to be returned in the fall, and that if his father wanted it 
he must send after it quickly or it would be gone.” The next 
day witness delivered to defendant thirty-eight bushels of 
corn, defendant sending his carts therefor. Had refused two 
dollars per bushel, in specie, for corn, but had refused to sell for 
money, as he wanted the corn in return, plaintiff not seeing any 
prospect of raising a crop himself. In the spring of 1866 defend- 
ant paid back thirty bushels of corn, delivering it ten miles 
away. Worth fifty cents per hundred to haulit home. Defend- 
ant’s counsel asked witness: “ What was corn worth at the time 
defendant received the thirty-eight bushels?” This question 
was objected to by plaintiff’s counsel, on the ground that the 


corn was not due until the fall of the year. The court sustained 
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the objection, and defendant excepted to the ruling. Witness 
farther testified that he wrote no note back to defendant, and did 
not ask the defendant’s son what authority was delegated to him, 
or if he had any. 

A. C. McCallom testified that he was present when defend- 
ant’s son came to ascertain whether his father could get corn 
from plaintiff, and heard the first witness tell him that his 
father “could get corn as others were getting it from him, 
at a bushel then for a bushel and a half in the fall.” Several 
others got corn there that day on the same terms. Corn was 
very scarce. 

The plaintiff testified that he had refused two dollars a bushel 
for it; did not want money, but wanted corninreturn. Defend- 
ant paid him thirty bushels of corn in the spring of 1866, but 
delivered it at a distance from his residence; “ but if he was not 
mistaken defendant promised to pay for the hauling.” 

Another witness testified that corn was worth $2.25 inthe fall 
of 1865. 

On the part of the defendant, Murdock Morrison testified that 
his father sent him with the note to McKinnon inquiring if de- 
fendant could get corn from plaintiff. Witness had no other au- 
thority except to carry the note and inquire if corn could be had. 
Don’t recollect N. McKinnon saying defendant would have to 
pay a bushel and a half in the fall for a bushel then. Does not 
recollect informing defendant that McKinnon said anything, ex- 
cept that he could get corn, and to come after it quickly. 

John Morrison, defendant, testified that Murdock Morrison 
was not his general agent, was not authorized to transact all his 
business, nor in any particular trade, occupation or property ; 
that in 1865 he sent him with a note to plaintiff inquiring if he - 

‘could get corn. Did not contemplate borrowing corn to be paid 
in the fall. Intended to pay what it was worth at the time he 
received it. Defendant’s son on returning said he had delivered 
the note to Neill McKinnon, who said, tell witness he could get 
corn, and must come for it quickly. Did not tell him that he 
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would have to pay a bushel anda half for a bushel. Did not 
know that others were getting corn on those terms. Corn was 
at that time worth one dollar per bushel, and there was plenty 
of it in the country, &c. The first that witness knew of 
plaintifi’s intention to charge one and a half bushels for one 
bushel, was after the corn was procured ; and to avoid difficulty 
he had let plaintiff have thirty bushels in the way of payment ; 
when he learned that plaintiff intended to charge one and a half 
for one bushel, he ceased paying. Paid the thirty bushels when 
it was worth $2.25. In the spring of 1865 it was worth one dollar. 

John L. Campbell testified that corn was worth one dollar in 
specie in spring of 1865. A. C. Monroe testified that corn was 
worth $2.25 in the fall of 1865 and spring of 1866. 

The testimony being closed, the defendant’s counsel proposed to 
demur to the testimony, and plaintiffs counsel refused to join in 
demurrer. The court ruled that plaintiff could not be required 
to join in demurrer, and defendant’s counsel excepted. 

The defendant’s counsel asked the court to charge the jury 
upon several points referred to in his assignment of errors, and 
took exceptions to the ruling thereon, 

The court charged the jury that “if you believe from the eyi- 
dence the defendant obtained the corn from plaintiff under a 
special agreement to pay a bushel and a half for a bushel, you 
will find for the plaintiff [excepted to by defendant]; but to 
charge the defendant under the special agreement he must have 
known and assented to it.” “Ifthe jury shall find that the de- 
fendant had no knowledge of any special agreement, he will be 
only liable to pay the price at which corn was selling at the time 
he received it.” “Ifthe jury find from the evidence :that the 
defendant has paid all that he was liable to pay, they will find 
for the defendant.” 

At defendant’s request the court further charged the jury, “If 
you find from the evidence that Murdock Morrison was a special 
agent and had no authority to make such a contract, you will 
find for the defendant.” 
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The defendant’s counsel asked the court to charge the jury 
also that the plaintiff dealt with the witness, Murdock Morrison, 
at his peril, unless he inquired into his authority as an agent; 
which the court refused. 

The defendant’s counsel also asked the court to charge the 
jury that if a contract was established by which the plaintiff was 
to reveive more than six per cent. interest, the statute ef usury 
was applicable ; the court refused so to charge, and defendant 
excepted. 

After the verdict, defendant’s counsel moved for a new trial 
on the grounds that the verdict of the jury was against the law, 
and against the evidence and contrary to the charge of the court ; 
and also upon the ground that one of the jurors was related to 
the plaintiff by affinity ; and to support this last ground, the 
record says that the counsel for the defendant made an affidavit 
that he conducted the selection of the jury, and was not aware 
that Beck, one of the jurors, was related by affinity to the plain- 
tiff, but he is informed and believes that he was so related ; and 
the return further states that to the above was attached the affi- 
davit of the plaintiff, that he was a “first cousin of the said 
juror’s wife’s mother.” 

The court refused to grant the motion for a new trial, and ex- 
ceptions were taken. 

The Appellant assigns the following errors : 

I. The court erred in sustaining the plaintifi’s objection to de- 
fendant’s proving the value of the corn at the time it was pro- 
cured. 

If The court erred in ruling that plaintifi’s counsel could not 
be required to join in demurrer to the testimony, after the testi- 
mony was closed. 

III. In refusing to instruct the jury that “ if you believe from 
the evidence that Neill L. McKinnon, agent of plaintiff, did not 
inquire into Murdock Morrison’s authority, then he dealt with 
him at his own peril, and you will find for the defendant.” 

IV. The court erred in refusing to instruct the jury that the 
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statute of usury in force when the contract was sain nies 
not only to money but to merchandise, _and if they find from 
the testimony that the plaintiff has loaned defendant corn at the 
rate of more than six bushels per annum interest on the hundred 
bushels, it is usury ; and that a contract that defendant should 
return the corn and interest at the rate of one bushel and a half 
for a bushel, the interest is usurious, the contract illegal and 
void, and verdict will be given for defendant. 

V. The court erred in refusing to grant a new trial upon the 
motion of defendant’s counsel in the court below ; and for “ther 
reasons apparent in the record, the judgment should be re- 
versed. 

As to the first assignment of error, it 1s plain that the inquiry 
into the value of property sold, without a special contract as to 
price, must be confined to the value at the time of the sale ; but 
where a payment is to be made in specific articles, without ref- 
erence to value, as corn, &c., the inquiry must be as to the value 
of the article to be delivered at the time appointed for delivery ; 
and the court e red | in sustaining the plaintiif’s objection to proof 
of the value at the time of the purchase, the question as to the 
existence of a special contract being in issue in the case. But 
though the court may have erred in refusing to receive the tes- 
timony, it seems that the defendant was afterwards permitted 
to prove the value at the time of the purchase or loan, and thus 
he had the benefit of the proposed testimony. Though a court 
make an incorrect ruling, if it be afterwards corrected in time to 


he party all the benefit sought by the testimony offered, 


give t 
such erroneous ruling will not be good ground for granting a 
new trial. 

As to the second assigument of error. It is discretionary 
with the court whether to compel a party to joinin demurrer to 
evidence. A demurrer to evidence ought not to be allowed 
where the party demurring refuses to admit the facts which the 
other party attempts to prove ; nor where he offers contradic- 
tory evidence, or attempts to establish inconsistent propositions. 
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Young vs. Black, 7 Cranch., 565; Starkie on Ev. ; Ph. Ev., notes; 
pp. 1008, 1010. . 

‘As to the third assignment of error : 

It seems from the evidence that McKinnon was disposing of 
his corn to persons in the community only upon the terms of one 
bushel and a half, to be delivered at a future day, for one bushel 
disposed of. The son of the defendant brings the note of the 
defendant desiring to get some corn. He is told that his father 
could get it upon the same terms as others, one bushel for a 
bushel and a half in the fall, if he would send quickly. It is ad- 
mitted by defendant’s son (as well as by defendant himself) that 
he conveyed so much of this message as related to the sending 
for it “ quickly,” and when defendant is asked whether Murdock 
Morrison was his general agent, he is particular to reply that 
“he was not authorized to transact ali of his business in any 
particular trade, occupation or property.” The jury; it seems, 
from all the circumstances concluded that he was his agent in 
this purchase. 

It appears from the testimony that for particular reasons the 
business of the people of the county was carried on rather 
through a system of barter and exchange than purchased by 
what was then circulating as money, and defendant shows his 
knowledge that McKinnon was thus disposing of his corn, when 
he writes to get corn, rather than to purchase it, and when he 
sends at once for it without further inquiry as to the price. 

In this case there were many circumstances which were sub- 
jects for the consideration of the jury ; the witnesses were ex- 
amined in their presence, and from the circumstances, they no 
doubt concluded that the defendant or his authorized agent was 
fully informed of the terms upon which plaintiff was disposing of 
his corn, and that he accepted them ; and we are not disposed, 
in a case of this character, the facts having been passed upon by 
the jury, under a proper charge by the court as to the law of con- 
tracts, to disturb the verdict. Sec 1 Met., 93 ; 1 Cushing, 89. 

The fourth assignment of error is, that the judge refused to 
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clrge that the contract was within the statute against usury, 
&e. 

This statute reads as follows : “ No person or persons shall 
upon any future contract whatever, take, directly or indirectly, 
for the loan of any money, wares or merchandise; bonds, notes 
or other commodities whatsoever, above the rate of eight dol- 
lars for the loan of one hundred dollars for one year,” &e. 

Every law must be construed with reference to the subject 
matter and to its intent. Was this law relating to the rate of 
interest to be charged or to be contracted for upon a loan of 
money, and creating certain penalties for taking more than cer- 
tain rates for the use of money or things of money value loaned, 
intended by its framers to so operate as that the owner of a 
hearse worth one hundred dollars should not contract for his loan 
and use day by day or week by week, at « greater rate than 
eight dollars per annum ; or that the owner of a wagon should 
not receive above eight per cent. upon its value for its use ; or 
that the owners of cattle may not receive for their use the nat- 
ural increase, or other like cattle, or that the owners of corn 
may not have in return a portion of its increase, though it bean 
hundred fold ? 

This statute refers to contracts of the loan of money or things 
of value, and prohibits the taking of a greater rate of interest or 


compensation for the use of a certain amount in value, and 
whether it be money or goods so loaned, the contract must refer 
to a certain uncontingent repayment of the principal sw or 
value, and a certain uncontingent rate in value for its use. (Ord. 


on Usury, 29, 69, 72). 

The distinction to be observed in the character of the two 
classes of contracts is obvious. The price or value of merchan* 
dise 21d commodities is fluctuating, as shown by the testimony. 
Corn in 1865, when purchased or borrowed by the defendant, 
was worth say one dollar per bushel. In 1866, it was worth two 
dollars and a quarter: If the fact had been reversed, and the 
price had fallen from two dollars and a quarter,to one dollar, 
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the plaintiff would have made a bad speculation; yet he could 
not complain,*because it was his own proposition. * 

The construction of the law insisted upon by the defendant 
would be an observance of the detter to the sacrifice of its spirit. 
“A thing which is within the intention of the makers of the 
statute, is a8 much within the statute as if it were within the 
letter ; and a thing which is within the letter of the statute, is 
not within the statute, unless it be ‘within the intention of the 
makers.” Bae. Abr., Stat. [., 5, 10. 

Transactions of this character are very common in agricu!tu- 
ral communities, and have been the subject of judicial criticism 
in nearly all the States. In a case requiring an interpretation of 
th@® statute of usury in New York, Spencer vs. Tilden, 5 
Coweb, 144, which arose upon an agreement to let six cows 
for four years, the defendant to return twelve cows with calves 


by their sides, it was proved that the six cows were worth one 
hundred and fourteen dollars, and that the twelve cows and 


calves were worth two hundred and four dollars, at the end of 
the four years, the court says: “ The contract was not usurious, 
though the plaintiff was a very hard and unconscionable creditor. 
It was uncertain, in 1819, what would be the value of cows in 

ere was no negotiation fora loan ofmoney. It was a bar- 
gain by which tht plaintiff was pretty certain of making ahand- 


. 24+ rent hier arhtal > ] 39 1 ivy : LV 
some protit, but by which he might lose. nd Holmes vs. Wet- 


more, cited ib., 149, was upon the following agreement: “ Aug. 
26,1819. Ebenezer Holmes received of Ezra Wetmore ten ewe 
al eo for whi h 5 aan mise to deliver tweet . } —— of ae wo vi 
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quality, three vears from date.” On the trial, sheep were 
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proved te be worth one dollar in August, 1822, and judgment 


was given for plaintiff for twenty dollars damages. Judgment 
affirmed: {n Hamlin vs. Fitch, Kirb. Com. Rep., 260, the court 
says: “To bring a contract within the statute, and the mischief 
it was made to prevent, it must be cleariy for the repayment of 
a greater value than the amount of the loan, with an advance 
thereon at the rate of six per cent. per annum. That it be of a 

















greater quantity, though of the same kind of article, is not suffi- 
cient. A loan of one hundred bushels of salt, for example, in 1783, 
when it was worth twelve shillings, to repay double the quan- 
tity at the end of the year, when it might have been worth but 
four shillings, would not come within the statute, be the price 
what it may at the year’s end. The contract in this case, 
though in the form of a loan, was really in the nature of a specu- 
lation and bargain of hazard. It depended upon a contingency, 
to wit, that of depreciation, whether all, or how much of the 
principal or value loaned, should be repaid, and which of the 
parties the speculation would ultimately favor, which takes the 
contract entirely out of the statute.” 2 Burr., 891. 

The fifth ground of error is that the court refused a new trial 
upon the defendant’s motion, one of the grounds of which was 


4 
the relationship by affinity between the plaintiff and one of the 


jurors. No authorities are cited in the appellant’s brief, and per- 
he appellant intended to abandon the position. At the 


? 
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haps t 
common law, relationship within the ninth degree is ground of 
challenge of a juror, for favor ; and even to the array, where 
the sherifi who summoned the jury was so connected. But 
when the parties omit to challenge, strong reasons must be 
shown for the omission. Here, the appellant’s counsel makes 
fidavit that he was not aware of the relationship when the jury 
was drawn ; but the appellant himself being’ present says noth- 
ing. Nor do the affidavits show that the parties through whom 
the relationship once existed are still living. In Cain vs. Ing- 
ham, 7 Cowen, 478, the sheriff summoned as a juror “ one Clap- 
saddle, whose father had married the widow of the defendant’s 
brother. Clapsaddle’s father died before the trial.” A motion 
being made to set aside the verdict for the incompetency of the 
juror, and the plaintiff not showing a good excuse for not chal- 
lenging, the motion was denied. The court say: “ It is going too 
far to say that matter of mere evidence upon a challenge to the 
juror, matter which is undefined and infinitely diversified and 


multifarious, shall be a cause for setting aside a verdict, when it 
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evidence that the juror is in fact influ- 


is accompanied with no 
enced from that cause.” 

The amount involved in the case at bar is small, and this is 
ptobably the last case that may come before this court, origin- 
ating in a justice’s court, yet on account of the industry and zeal 
of the counsel in preparing and presenting it, as well as the in- 
teresting nature of some of the questions raised, it has received 
as earnest consideration as though the amount had been more 
important. 

The order refusing a new trial, and the judgment, must be 
affirmed, with costs. 


; 





Siras GLappEN, PLAINTIFF IN Error, vs. THe STATE oF 
Frorma, DEFENDANT IN Error. 


1. Under the statutes of this State regulating the subject at the time of 
this trial, there must have been fifteen grand jurors on the panel as origin- 
ally drawn. 

2. After organization of the grand jury, in accordance with the terms 
of the statute, their proceedings are governed by common law rules, and 
the improper discharge of one member of the grand jury does not viti- 
ate its proceedings if a sufficient number to find an indictment re- 
main. 

3. Every indictment must be found by at least twelve, but it is not nec- 
essary that al! above that number should be present consenting. 

4. The rules of law in granting continuances in civil and criminal 
cases are substantially the same, except so far as they are modified by the 
difference in proceeding. In criminal cases, however, the grounds for the 
motion should be scanned more closely than in civil cases, on account of 
superior temptation to delay. 

5. Ina motion of this character much must be left to the tribunal before 
which the parties are. Circumstances occurring in its presence often indi- 
cate whether such motions are in good faith, and a writ of error will not be 
sustained on account of the refusal of the court to grant a continuance 
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unless it is a plain and palpable instance of the arbitrary and oppressive 
exercise of the discretion necessarily vested by law. 


6. In applications for a continuance it must be shown by affidavit that 
the witness has been duly served with a subpoena, or a satisfactory rea- 
son assigned for the omission, and when it is not served, and the time at 
which the subpeena is issued is not disclosed, nor the residence of the 
witness stated, so that this court can determine the propriety of the order 
of the court below in these respects, this court will not interfere. 


7. General objections to questions addressed to witnesses, without stat- 
ing the precise ground of objection, are vague and nugatory, and if en- 
titled to weight anywhere are without weight before an appellate court. 
If any grounds of objection were stated in the court below, the bill of 
exceptions should disclose them, and when they do not so appear this 
court will not pass upon them when urged here by way of argument or 
embodied in the assignment of errors. 


8. A past quarrel or encounter, if sufficient time for the cooling of pas- 
sion has transpired, does not justify the killing of an unarmed man with 
a deadly weapon. 

9. The court, after charging as to the different grades of homicide and 
the requisite evidence to. support them, is not bound on the motion of 
either party to repeat the same charge in substance, though varied in 
terms. 

10. An instruction to the effect that “if you believe from the evidence 
that the prisoner killed the deceased through fear or cowardice, or under 
the belief that great bodily harm is about to be done, although there was 
no danger to life or great bodily harm, it will be a justifiable killing, and 
you will acquit,” is properly refused. Every person is presumed to be 
sane, and he should be held responsible for reasonable deductions. The 
belief must be reasonable ; there must be reasonable ground for apprehend- 
ing a design to take away life or do great bodily harm, and reasonable 
ground for believing the danger imminent that such design will be ac- 
complished at the time of the killing. 

11. Before a person can avail himself of the defense that he used a deadly 
weapon in defense of his life, and be justified, he must satisfy the jury 
that the defense was necessary at the time; that he did all he could to 
avoid it, and that it was.necessary to protect his owa life or to protect 
himself from such great bodily harm as would give him a reasonable ap- 
prehension that his life was in immediate danger. : 

12. What facts justify or excuse a homicide is a question of law. It is 
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the province of the court to state what the rules of law are as to facts, and 
of the jury to determine whether such facts exist in the particular case, 


13. Itis within the province of the court, after defining the different 
grades of homicide, to restri¢t its charges to points of law arising upon 
the facts, being careful to give such instructions as cover all reasonable 
deductions. 


14. The prisoner, in a capital case, must be personally present during the 
whole of the trial, and at every step taken in the cause. He has the right 
to discuss questions, both of law and of fact, and no step can be taken in 
his absence. 


Writ of Error to Circuit Court for Jackson county. 


The plaintiff in error was indicted for the murder of Addi- 
son Fullerton. On the morning of the day of the homicide, the 
prisoner and deceased met casually at a house called the “Tid- 
well Place.” A diffieulty occurred there between the parties. 

Eliza Jane Tidwell (for the defense) testified in reference to 
this antecedent difficulty: “That the parties met at the Tid- 
well Place. That Mr. Gladden said: ‘ Addison, I suppose you 
are going to sell me out.’ Mr. Fullerton replied: ‘ Attend to 


your business and I will attend to mine. It ain’ét me going 


to sell you out, it is the sheriff. I don’t want your property.’” 
Whereupon, the witness states: “ Fullerton jumped up with his 
knife in his hand and run at Mr. Gladden, run him around the 
smoke-house, then jumped in the door and got the gun, ran 


Pa J 


out in the piazza and presented the gun at ir. Gladden and 
said to him, ‘God damn you, leave here. I will kill you before 
sundown if there is powder and lead to do it. Mr. Gladden 
then mounted his horse and rode off.” 

Other witnesses testify about the same, and also state that 
when Gladden was running around the house, and Fullerton 
was following him, he (Fullerton) said “ he would cut his lights 
out.” 

Another witness, W. W. Tidwell (for the State), in detailing 
what he saw of this previous difficulty, says: “I was at Tid- 
.well’s place. I saw both parties. The first | heard was a re- 
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mark of Mr. Gladden. He told Mr. Fullerton to shut his 
mouth. Mr. Fullerton told him he would not do it. Then Mr. 
Gladden jumped up and said: ‘By God, Pll make you do it.’ 
Fullerton then got up. Mr. Gladden struck Fullerton with a 
stick, a common-sized walking-stick. The stick was cracked. 
After the blow Mr. Gladden ran and Fullerton took after him. 
Gladden ran out ove door, round the smoke-house, out of the 
gate, and jumped on his horse. When he got on his horse 
Gladden said to Fullerton, ‘I will kill you before the sun goes 
down.’ Fullerton replied, ‘I can shoot as much as you.’” 

Gladden, after riding off, went to his house, distant about one or 
one and a quarter miles from the place of difficulty, and returned 
with his gun. He was absent from a half to three-quarters of an 
hour. Upon his return he shot and killed Fullerton. The cir- 
cumstances are thus stated in substance by the witnesses : 

John Johnson (for the State): “ Addison Fullerton was shot 
by Silas Gladden. I was pretty close when he shot him—was 
thirty or thirty-five steps from Gladden. I was sitting in the 
house, when some one in the house said: ‘ Yonder comes Mr. 
Gladden witha gun.’ I looked out the door and saw Mr. Glad- 
den on horseback. He reined up his horse. Mr. Fullerton, 
who was a few yards ahead of Mr. Gladden, was walking off 
from him. Fullerton stopped and turned his face towards Mr. 
Gladden. While he was turning Gladden raised the gun, and 
about the time Fullerton was turned, the gun fired. I think 
the distance between the parties at the time of firing was about 
fifteen or eighteen yards. Fullerton stood up a moment and 
then fell.” 

W. C. Grant (for State): “Fullerton was killed by Gladden. 
I saw Gladden shoot him down. When I got tothe door, heard 
Mr, Gladden, who was on horseback, order Fullerton to stop. 
Fullerton, who was on foot, told him he would not do it. Mr. 
Gladden told him he would make him stop, and put his gun to 
his face and fired. Fullerton walked about five steps and fell. 
He lived about a mimgte and a half. Mr. Fullerton was not 
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armed. He had a branding-iron twelve or fifteen inches long 
in his hand when he was shot.” . 

Lucy Ditty (for State): “I saw Gladden shoot Fullerton, 
Isaw Mr. Gladden come up witha gun. Mr. Fullerton was 
going from him. Gladden told Fullerton to stop, and as he 
stopped and turned around Gladden shot him.” 

W. W. Tidwell (for State): “Mr. Gladden came up behind 
Fullerton and told him to stop. Fullerton said he would not 
do it. Mr. Gladden told him, ‘I will kill you, then.” Mr. Ful- 
lerton said he was ready to die. Mr. Gladden presented his 
_gun and fired. Mr. Fullerton had a branding-iron in his hand.” 


J. Fi Me Cleiian for Plaintiff in Error. 
J. C. McLean tor the State. 
WESTCOTT, J., delivered the opinion of the court : 


Silas Gladden, the plaintiff in error, was indicted for the mur- 
der of Addison Fullerton at the spring term, 1868, of the cireuit 
court for Jackson county. 

As the case is decided for the most part upon purely legal 
grounds, we deem any-lengthy statement of the facts unneces- 
sary. 

From a careful inspection of the first page of the record we 
find that only fourteen persons “ were drawn to scrve as grand 
jurors during the term” at which the indictment was found. 
The statutes regulating the organization of grand juries cannot, 
by any known rule of construction, be held to authorize this, 
and while no such error is assigned by the plaintiff, yet it is ap- 
parent upon the record, and this being a capital case the court 
cannot pass it by without notice. Noman should be tried fora 
capital crime upon an indictment of this character. Otherwise, not 
being assigned as error, and not mentioned in argument, it would 
be proper to pass it by. 

There must be fifteen grad jurors on the panel as originally 
drawn,, 17th Ohio, 224; 5 Eng., 71; 1 Blackf., 320. 


¢ 
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: 

This is an error which reaches all subsequent proceedings, and 
we might well dispose of the case upomthat ground ; but some of 
the errors assigned raising important questions of criminal law 
and practice we deem it proper to notice them. 

On the first page of the record the following entry appears: 

“The grand jury came into court and reported that they, by 
their foreman, had excused John W. King, one of their number, 
from attendance on grand jury on yesterday, before any investi- 
gation was had before them.” 

Plaintiff in error viewing this action of the grand jury such as 
vitiated all of their subsequent proceedings, plead in abatement, 
at the proper time, that “during the term of said court one of 
the jurors was excused by that body from serving on said jury, 
and did not serve as a grand juror during the term of the court 
at which the bill of indictment was found.” 

Upon demurrer to this plea, this question arose, viz. : 

Whether, after the legal organization of a grand jury, the ab- 
sence of one of its members, by permission of that body, from its 
consultations, and his failure to act with the others in finding a 
bill of indictment, is a good plea in abatement. The judgment 
of the court sustaining the demurrer is the first error here 
assigned. 

It is insisted for the plaintiff in error that “the grand jury 
asa body could exercise no judicial powers, and could not adju- 
dicate as to the qualifications of any of their number,” and that 
this was 2 judicial act. 

Without passing upon this question, it is evident that the act 
of excusing 4 juror, whether by the court or the grand jury, even 
though improper and for insufficient cause, cannot vitiate their 
subsequent action if his presence was unnecessary. The practice 
of excusing grand jurors from attendance is one which should 
not be encouraged, but at the same time we cannot see that the 
absence of one grand juror, however improperly permitted, viti- 
ates their proceedings if the requisite number necessary at com- 
mon law to find a true bill remain. 
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In Alabama a grand jury legally constituted of thirteen mem- 
bers under the statute, is competent to act, although it may be 
subsequently reduced by the absence of one juror to twelve. 
3d Ala., 343. 

In Indiana, by statute, the names of eighteen men are to be 
drawn from the box for the purpose of being summoned as 
grand jurors. The grand jury, however, when convened may 
consist of any smaller number not less than twelve, as at common 
law. ist Black., 317. — 

In North Carolina it is held that the statute upon the subject 
of a grand jury is only directory to the court, and does nog de- 
clare void a bill or presentment found by a grand jury consisting 
of the common law number. 2 Ired., 153. 

So in Tennessee the acts upon this subject were held to be only 
directory as to the number beyond which jurors shall not be 
sworn upon the grand jury, and the number twelve will consti- 
tute a sufficient number to act. 3d Humph., 49. 

In Iowa the statute providing for the organization of a grand 
jury is held by the courts to be mandatory and peremptory. It 
provides that “when grand jurors are to be selected their number 
must be fifteen, and they shall serve for one entire year thereaf- 
ter.” Here it was held that the whole number must act. 3d 
Green, Iowa, 515. 

It was held in Portis vs. The State, 23 Miss., 583, that if after 
a grand juror has been irregularly discharged a sufficient num- 
ber to constitute a legal grand jury remain, the body will pre- 
serve its organization, and its acts will be valid, provided no 
substitute be sworn in. 

The statutes of this State regulating the subject do nothing 
more than simply provide for the mode and manner of the or- 
ganization of a grand jury and the number of which it is to be 
composed. After an organization in conformity to the gtatute, 
the common lawrule applicable should control, which is, “'That 


- every indictment and presentment by the grand jury must be 


found by twelve at least, but it is not necessary that all above 
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that number should concur in such presentment or indictment.” 
3 Bac. Ab., par. 725. 

In this case, whether the act of the grand jury in discharging 
one of its number be proper or not, it does not follow that the 
grand jury were rendered illegal. 

After the discharge of the grand juror a sufficient number re- 
mained to constitute a legal grand jury, and if there had been 
originally fifteen grand jurors on the panel no such consequence 
would: have resulted. 

The judgment of the court sustaining the demurrer was correct, 
and there was no good plea in abatement. 

The next error assigned is the refusal of the court to grant 
a continuance upon a motion based upon an affidavit containing 
the following grounds for the motion: 

“That defendant cannot safely go to trial at this term of the 
court on account of the absence of Jane Anderson, who is a ma- 
terial witness for this defendant, and by whom he expects to 
prove that at the altercation between him and Addison Fuller- 
ton, which terminated in the death of the latter, Addison Fuller- 
ton was the aggressor; that said Fullerton commenced the diffi- 
culty and assaulted this defendant with a deadly weapon, to 
wit, a knife, and pursued him with the same while the defendant 
was fleeing from him, and that when the defendant got beyond 
the reach of the knife of the said Fullerton, that he, Fullerton, 
attempted to shoot the defendant with a gun, and inquired for 
powder and lead for that purpose, and then said to defendant 
that he would kill him before the sun went down if powder 
would burn; that while the said Fullerton was pursuing the de- 
fendant with his drawn knife they were both running rapidly 
around the house, and Fullerton using such expressions as, 
‘Damn your soul, I willhave your heart’s blood. I will cut out 
your lights;’? that a subpena has been issued for the said Jane 
Anderson, but has not been served; that he does not believe he 
will be able to procure her attendance at this term of the court, 
but that he will be able to procure her attendance at the next 
48 
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term of this court; that the ssid Sune Anderson is not absent, 
either directly or indirectly, by any cause or procurement of 
his; that she is the only witness by whom he expects to prove 
all these facts; and that this application is not made for pur- 
poses of delay only, but that justice may be done.” 

There were two affidavits and two motions made, but we con- 
sider only that which was based upon the strongest grounds. 

The term at which this case was tried commenced April 27th, 
1868 ; the prisoner was indicted April 30, and this application for 
continuance was made seven days afterwards, upon the 7th of 
May. 

The rule in granting continuances in civil cases as held in this 
State is, “that when a party applies in a civil court for a con- 
tinuance for the term, on the ground of the absence of a wit- 
ness, it must be shown by affidavit, that the witness has been 
duly served with a subpoena, or a satisfactory reason assigned 
Jor the omission ; that he is absent without the consent of the 
party directly or indirectly given ; that he resides in the county 
where the suit is pending, or if out of the county good cause 
must be shown for not taking his deposition ; that the testimony 
is material ; that the applicant expects to procure said testimony 
at the next term; that the application is not made for delay only ; 
that he cannot safely proceed to trial without evidence of said 
awitness ; and the party must further state the facts expected to 

the proved by the witness.” 9 Florida, 490. 

What is the rule in criminal cases ?_ Is more or less required ? 

In speaking of motions for a continuance, Sutherland, J., 7 
Cowen, 390, says: “ The rule is substantially the same both in civil 
and criminal cases, though in the latter the authorities all agree 
that the matter is to be scanned more closely on account of the 
superior temptation to delay and escape the sentence of the 
law.” 

In speaking of a similar motion, Grimke, J., 1 Bay, 1, 2, says: 
“The rule of law for putting off trials is the same in criminal as 
in gjvil cases.” 
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In the absence of a statute similar to ours upon the subject of 
continuances, it has been held that the exercise of this discretion 
cannot be reviewed on error. 6 Cranch, 206; 15 Ala, 43; 6 
Iredell, 98. 

It was held in Virginia that it would not be controlled unless 
the case was a very plain one. 2 Virginia Cases, 6. 

In Georgia a writ of error will not be sustained on account of 
the court below refusing to grant a continuance in a cause, un- 
less it is a most plain and palpable instance of the arbitrary and 
oppressive exercise of the discretion necessarily vested by the 
law. 1 Kelly, 215. 

The statute creating the Supreme Court of Georgia made this 
discretion the subject of review. 

While the doctrine in Alabama and North Carolina cannot 
prevail here, where we have a statute making it the subject mat- 
cer of review, yet, unless it is apparent that the discretion has 
been exercised in an arbitrary and oppressive manner, to the 
manifest injury of the defendant, we will not control it. 

An appellate tribunal should never, except in a plain case, con- 
trol discretion of this character in matters of practice, as it has 
many things which should to 
some extent control in its exercise, and which the court before 


10t the opportunity of knowing 
which the case is tried knows necessarily. ‘ 

As remarked by the court in 12 Grattan, 576, “ Applications 
for continuances are addressed to the discretion of the court, 
and much must be left to the tribunal which has the parties before 
it, and must determine from a varicty of circumstances occurring 
in its presence whether applications are made in good faith.” 

. A careful examination of this affidavit will disclose that the 
date the subpeena was issued is not stated, and that it does ap- 
pear that it had not been served. It is impossible for us to 
know from the record when the subpeena was issued, nor can 

A we learn any reason for the want of service. There may or may 
not have been one. . 
It will be noticed that the place of residence of the witness is 
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not disclosed in the affidavit, and that so far as it states the in- 
ability of defendant to procure the attendance of the witness at 
the term, it is general and is based upon belief. The subpeena 
may have been issued two hours before the affidavit was made, 
and the witness may have resided within five miles of the court, 
and the failure to serve may have been the result of the laches 
of the defendant in getting his writ issued. All of this might 
be so, and still be consistent with the facts set up in this affidavit. 
The court below had it in its power to inspect the papers and 
ascertain whether it had been returned, and if not, it could 
ascertain from the officer when it came to his hands. 

The court, in People vs. Baker, 1 Cal., 404, say : “ We think the 
affidavit does not show a case upon which the court could be re- 
quired to grant a continuance. It does not show due diligence 
on the part of the defendant in endeavoring to procure the 
attendance of his witness. It does not appear at what time the 


subpoena was issued, at what time the witness left the county, . 


or what efforts were made to procure a service of subpana upon 
him.” 

These remarks are entirely applicable here, and we adopt 
them. 

A party assigning as error matters of this character under the 
statutes, which are to a great measure within the discretion of the 
court below, must see that his record discloses all the facts nec- 
essary to show to this court an arbitrary and improper exer- 
cise of discretion. When the record is uncertain or silent, all 
presumptions are in favor of the ruling. 

Under the circumstances we do not think the record presents 
such a case as calls for the interference of an appellate tribunal 
as to this assignment of error. 

The third, fourth, fifth, sixth and seventh errors assigned, con- 
sist principally pf exceptions to the rulings of the court admitting 
or refusing to admit questions to witnesses. 

In the view we have taken of the case, it is unimportant to 
consider them further than to remark that the record fails to dis- 
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close the grounds of objection which were stated and brought 
to the attention of the court below, if any were stated. 

In 3 Howard, 575, the court say, when reviewing the action of 
the court below in overruling general objections to the reading 
of depositions where no ground of objection appears from the rec- 
ord to have been stated: “We must consider objections of this 
character as vague and nugatory, and if entitled to weight any- 
where, are without weight before an appellate court.” If any 
grounds of objection were stated in the court below, the bill of 
exceptions should disclose them, and when they do not so ap- 
pear, this court will not pass upon them, urged here, unless the 
matter is of a very serious character. Indeed, the authorities in- 
dicate that they should not be heard at all, 5 Barb., 406; 1 
Cowen, 622; 1 Hill, 91; 1 Wendell, 418; 12 Wendell, 504. 

It is not enough to embody the grounds of objection in the 
assignment of errors, or to urge them by way of argument. 

If the grounds of objection do not appear in the bill of excep- 
tions, they cannot properly be considered. After the bill of ex- 
ceptions is signed, nothing to the contrary can be averred and no 
omission supplied. 3 Dall, 38; 1 Bac. Ab, 529; 2 Cain, 168 ; 
5 Bos. & Pull., 36. 

The cighth error assigned is based upon a general exception 
to the entire charge of the court upon the subject matter in 
hand, without stating, so far as the bill of exceptions disclose, 
any particular ground. 

The general charge to a limited extent may be wanting in 
certainty, but we deem it unnecessary to refer to it at length. 

The refusal of the court to give the following charges asked 
for by the defendant is assigned as error: 

First. If the jury believe from the evidence that the prisoner 
at the time he killed the deceased had reason to apprehend death 
or great bodily harm to himself unless he kills the party, the 


killing is justifiable. To constitute a danger to the life need not 


be of immediate death, but of such an injury as will shorten the 
period of the person’s earthly existence. 
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This instruction, under the facts in this case, was properly re- 
fused. It is to the effect that if the prisoner at the time he 
killed the deceased had reason to apprehend death or great 
bodily harm unless he kills, he is justified. In this case there 
had been a previous encounter some half an hour before the 
killing, and at the time of the killing deceased was in no situa- 
tion to do harm to the defendant. 

At the time he killed the deceased he may have had reason 
to apprehend generally bodily harm from this previous encoun. 
ter, from feelings then engendered and threats then made 
There may have been reasons in one sense for such an apprehen- 
sion, but they could have been no justification for the killing 
unless the deceased was in such a situation at the time of the 
killing as to endanger defendant’s life or place him in danger of 
great bodily harm. Such an apprehension is’ one of the req- 
uisites to justify, but there must be in addition acts of the de- 
ceased happening and transpiring at the time of the killing, or 
at any rate not at a remote period. <A past quarrel or a past 
encounter, if sufficient time for the cooling of passion has trans- 
pired, is not such a reason forthe apprehension as would justify 
the killing of an unarmed man with a deadly weapon, and yet 
such a past quarrel may be in some sense a reason for a gen- 
eral apprehension of great bodily harm for some time after- 
wards. 

The last portion of the instruction is, “* to constitute a danger 
to the life need not be of immediate death, but of such an in- 
jury as will shorten the period of the person’s earthly existence.” 
We cannot see how there can be “a danger to the life,” and 
yet no danger of immediate death, unless the danger to life is 
from some remote cause not then existing and actively present. 

This instruction is not only defective in this respect, but we 
think the charge of the court was explicit and full upon the 
point so far as it was legal. 

The court, after charging as to the different grades of homi 
cide, and the requisite evidence to support them, is not bound 
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on the motion of either party to repeat the same charge in sub- 
stance, though varied in terms. 

If an instruction is asked involving a principle not before 
stated, and yet applicable, the court might give it or modify 
its own charge to cover the principle. 8th Eng. Repts., 317. 

The second instruction asked and refused was: “If you be- 
lieve from the evidence that the prisoner killed the deceased 
through fear or cowardice, or under the belief that great bodily 
harm is about to be done, although there was no danger to his 
life or great bodily harm, it will be a justifiable killing, and 
you will acquit.” 

This instruction is based upon the doctrine enunciated in the 
case of Grainger vs. The State, 5 Yerger, 459, and is in effect 
that the act is justified if the prisoner killed the deceased 
under the belief that great bodily harm was about to be done, 
although there was no such danger. 

The facts in these cases are certainly very different. In 
Gramger vs. The State, the court say: “ Grainger used all the 
means in his power to escape from an overbearing bully. He 
shot only to protect himself from threatened violence, and that 
great. He behaved like a timid and cowardly man, was much 
alarmed, and was cut off from the chances of probable assist- 
ance.” Here, at the time of the killing, Gladden was on horse- 
back several yards off with a gun in his hand, and his victim 
without any like weapon, in no position to strike or even to de- 


, 


fend himself. 
Independent of ihe facts, however, every person is presumed 
to be Sane, and the law holds him responsible for reasonable de- 
ductions, and when we cease to hold him responsible to such 
an extent we are in a labyrinth of never-ending uncertainty. 
The belief must be reasonable; there must be reasonable 
groun for apprehending a design to take away life or to do 
great bodily harm, and reasonable ground for believing the 
danger imminent that such design will be accomplished then. 
2 Comstock, 193; 1 Park. Crim. Rpts., 154. 
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Before a person can avail himself of the defense that he used 
a weapon in defense of his life, and be justified, he must satisfy 
the jury that that defense was necessary at the time; that he 
did all he could to avoid it, and that it was necessary to pro- 
tect his own life or to protect himself from such great bodily 
harm as would give him a reasonable apprehension that his life 
was in immediate danger. 1 Archbold’s Crim. Pldg. & Pract., 
796; Reg. vs. Smith, 8 Car. & P., 160. 

The next instruction asked and refused, numbered five, so far 
as it had any application to the case, and so far as it should 
have been given, was embraced sufficiently in other charges of 
the court. 

The next instruction, numbered six, and refused, was: * You 
taust be the judges whether the danger must be immediate or 
unavoidable at the time of killing. To justify the prisoner in 
the act must depend upon the facts and circwmstances of the 
whole state of facts before him as proven before you.” 

What facts justify or excuse the killing is a question of law 
not to be determined by the jury. 

What facts are sufficient to excuse the act may be stated by 
the court, and it is the province of the jury to determine whether 
such facts exist in the particular case. 

The next instruction, numbered eight, which was asked and 
refused, was properly refused for the reasons stated in the pre- 
vious portions of this opinion. It is within the province of the 
court, after defining the different grades of homicide, to restrict 
its charges to such a state of facts as exist. Under the laws of 
this State the court must contine its charge exclusively to points 
of law; but as every charge upon a point of law must be based 
upon 2 given state of facts, it is not the duty of the court to 
extend their charges beyond what is properly embraced within 
the testimony adduced. It should be careful, however, to give 
instructions covering all reasonable deductions of fact. 

Thus, in a case where there was no question as to the use of 
a deadly weapon, as in this case, and where the testimony of 
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all the witnesses to the act was explicit as to this fact, it is 
within the province of the court to restrict its charge to such 
points of law as are applicable in a case where the use of a 
deadly weapon may or may not be justified. 

The last error assigned is the denial of the motion for a new 
trial upon the several gounds alleged. 

We will consider but one &f them, which was the absence of 
the prisoner from the court for some minutes three several 
times during the progress of the trial—at one time when one 
of the State witnesses was being examined, at another when a 
witness for the defense was being examined, and a third time 
during the argument of counsel. The absence was voluntary, 
but without any express waiver of his right to be present. 

It is unnecessary for us to determine whether the prisoner 
can waive his right to be present during the trial, or whether a 
simple voluntary absence upon his part can be held to bea 
waiver of his constitutional right, and authorize the State to 
proceed in his absence. These questions have been settled in 
this State. 

This court has laid down the rule very broadly, and has, per- 
haps, extended it beyond the views of the courts of some other 
States. 

In Holton vs. State, 2 Fla., 500, the court say: “ During 
the trial of a capital case (the whole trial) the prisoner has a 
right to be and mest be present. No steps can be taken by the 
court in the trial of the cause in his absence. The prisoner 
charged must be present in court to make his objections to any 
and every step that may be taken which he may deem illegal.” 
According to this view there was manifest error here, and the 
court should have awarded a new trial. We do not propose to 
examine the cases upon the subject. It is a decision covering 
the precise point. 

id Let the judgment of the circuit court of Jackson county be 
reversed, the indictment quashed, and the prisoner held to an- 
swer to a new bill of indictment to be preferred against him, 
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and the cause be remanded for further proceedings in accord- 
ance with this opinion. 

If, however, upon an accurate examination of the record of 
the court below, it appears that the grand jury, when organized, 
consisted of fifteen persons, it is then ordered that a new trial 
be awarded, and that the cause be remanded for further pro- 
ceedings in accordance with this opinion. 








Jason Grecory, Piratstivr uw Error, ys. Apam MGN rary, 
DEFENDANT IN Error. 


1. In an action by the bearer of a promissory note against the maker, a 
plea setting up “that the plaintiff at the time of the commencement of 
the suit did not possess, and was not seized in his own right of the legal 
title to the promissory note, the same not having been assigned or trans- 
ferred to him by the original payee thereof, or by any other person haying 
the legal thereto,” is not a good plea. 

2. Possession by plaintiff tn his own right at the commencement of a 
suit upon a note payable to bearer is not essential to a recovery. Posses- 
sion by an agent or trustee is sufficient to maintain an action at law in 
his own name as bearer, and proof of agency only results in permitting 
the defendant to avail himself of any defense against the principal which 
he may have. 

3. A plea of this kind is not available unless it sets up that plaintiff is 
possessed mala jide, or by casualty without consideration. 

4. Plea of an assignment of such a note to plaintiff by a party not hav- 
ing the legal title would not defeat the action. It should go further, and 
set up that it was not acquired dona fide, and for a valuable consideration 
without notice. 

5. The entry, “ this day came the parties by their attorneys,” preceding 
a judgment ni! dicit, which is foilowed by a direction to stay execution 
embodied in the judgment, accompanied with partial payments upon the 
execution, when issued, held to be evidence that the parties were present 
when the judgment was entered, and that a plea of the character men- 
tioned was abandoned. 
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6. When there are good counts and bad counts in a declaration, and 
there is a plea to the good counts upon which issue is joined, and the 
issue is undisposed of, yet if the plea is bad in substance, a judgment of 
the court below, which is warranted by the good counts, will not be re- 
yersed upon a writ of error. 


The opinion states the case. 

D. P. Holland for Plaintiff in Error. 

Papy and Peeler tor Defendant in Error. 
WESTCOTT, J., delivered the opinion of the court : 


This was an action of assumpit brought by Adam McNealy 
as the holder or bearer of a promissory note of which the plain- 
tiff in error was maker, which note was payable to Allen H. 
Bush, or bearer. The declaration contains a count upon the 
note in all respects properly drawn, and the usual common 
counts—the common counts, however, being in blank so far as 
the statement of the amount of money sought to be recovered 
under them is concerned, and hence defective. 

The defendant appeared and subsequently filed pleas. These 
pleas were, first, the plea of the general issue to the common 
counts, and a plea in response to the count upon the promissory 
note, alleging “that the plaintiff at the time of the commence- 
ment of this suit did not possess and was not seized in his own 
right of the legal title to the said promissory note sued on, the 
same not having been assigned or transferred to him by the 
original payee thereof, to wit: Allen H. Bush, or: by any other 
person having the legal title thereto.” 

Upon this plea issue was joined. At a subsequent term in 
October, 1866, the following judgment was entered: 

“ Now, on this day came the parties, by their attorneys, and 
the defendant saying nothing in bar or preclusion thereof, it is 
therefore considered by the court that the plaintiffs have and 
recover of and from the defendant the sum of two thousand 
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three hundred and forty-four dollars and eighty-eight cents, 
and his costs in and about the suit in this behalf expended, and 
that execution be stayed until the first day of January next.” 

It appears from the record, that after the rendition of the 
judgment, execution was stayed until the January following, 
when it was issued, and that subsequently the sum of eleven 
hundred and seventy-two dollars was paid upon the execution 
on the 4th of March, 1867. 

The rendition of this judgment, in the condition of the plead- 
‘ings as stated, is assigned as error. 

The first and third errors assigned, which we propose to con- 
sider together, are in substance that “ the judgment is #¢/ dicit, 
while the record shows that pleas were filed and issue joined on 
the second plea.” 

It is contended in argument by the plaintiff in error that the 
second plea here tiled was a good plea, and that this being the 
case, a judgment xi dicit when there is a good plea filed upon 
which issue has been joined is erroneous; while it is replied by 
the defendant in error, that the second plea here filed is not a 
good plea in substance, that the record discloses that it was 
abandoned, and that the court will, upon a review of the whole 
case as it appears from the record, affirm the judgment if these 
two propositions be correct. 

It was held in the case of Tooker vs. Galligher, 6 Fla., 352, 
that “it is error for the court to give a judgment by default as 
for want of a plea when there 7s @ good plea in the case wpon 
which issue has been joined.” It may be remarked that the 
record in this’ case disclosed that it was a plea of set off, and 
there was affirmative evidence that it had not been abandoned 
by defendant. 

In Thomas vs. Brenn, | Stewart, 412, the court held that 
where there was a good plea, proper in form and substance, un- 
disposed of, and there was no evidence of abandonment, the 
judgment was erroneous. 

We think, from these and other authorities, that whatever 
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may be the rule where the plea is good, if the plea is not a 
good one, then a failure to dispose of it cannot be assigned as 
error in an appellate tribunal, for the very plain reason that to 
send a case back to try an issue which, whether found one way 
or the other, could not affect the judgment, would subserve no 
good purpose, and would be an absolute delay of justice upon a 
matter of simple form admitted to be immaterial s9 far as the 
ultimate result is concerned. 

Accepting this as the correct rule, the question arises, Is this 
a good plea in this action ? 

This plea viewed in one way sets up two defenses, and in 
another but one. That portion of the plea consisting of the 
words, “the same not having been assigned or transferred to 
him by the original payee thereof, or by any other person hay- 
ing the legal title thereto,” may be regarded as simply explana- 
tory of the preceding statement, “that the plaintiff at the time 
¥ of the commencement of this suit did not possess, and was not 
seized in his own right of the legal title to the said promissory 
note sued on.” 





The rule is that each plea should present but one distinct 
matter of defense, and this is no doubt the legal effect of the 
plea here; but we will consider it in that view which is most 
beneficial to the defendant. 

In this view, is it a good plea? 

It is in substance that the plaintiff was not possessed in his 
own right, at the time of the commencement of the action, of 
this promissory note, and that it had not been transferred or as- 
signed to him by the payee thereof, or by any other person 
having the legal title thereto. 

This is a note payable to bearer, and two questions arise upon 
this plea. 

, First, Is it necessary that the plaintiff, at the commencement 
of this suit, shall have been possessed of the note in his own 
right to maintain the action; that is to say, could he not have 
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sued in his own name if he had been in possession as agent or 
trustee of the payee or bearer, or in some other way ? 

Second. Admitting that the note had been transferred or as- 
signed to him by some person not having the legal title, would 
this alone have been a good plea? 

The plea setting up that he was not, possessed in his own 
right admits the general fact of possession alleged in the dec- 
laration; but to avoid it, denies that the possession is of such 
character as in the estimation of the pleader is required by law 
to sustain the action. 

No doctrine is better established than that possession of a note 
payable to bearer by an agent or trustee is sufficient to sustain 
an action at law in his own name. Proof of agency does not 
defeat the remedy. Its result is that the defendant is permitted 
to avail himself of a defense against the principal party. Notes 
endorsed in blank, and those payable to bearer, have many like 
incidents. Both go by delivery,and possession proves property. 
It is not enough to say that plaintiff is not possessed in his own 
right; you must go further and say that he is possessed mala 
Jide or by casualty, such as 2 loss by owner and finding by him, 
plaintiff. 

In Livingston vs. Clinton, 3 Johnson’s Cases, 264, the law 
is stated to be that “if a note is endorsed in blank, the 
court never inquires into the right of the plaintiff, whether 
he sues in his own right orastrustee. Any person in possession 
of the note may sue, and may in court, if necessary, fill up the 
blank and make it payable to himself.” 

A decision to the like effect in March, 1800, was affirmed in 
the Court of Errors in New York in the case of Cooper ys. Kerr. 

In 7 Cowen, 176, Mauran vs. Lamb, Assumpsit by bearer, 
against drawer of a check payable to bearer, it was admitted 
that the plaintiff had no interest in the check, but sued for its 
owner with her consent. Defendant contended that plaintiff 
was not the proper person to bring the action; that he was a 
mere agent ; that the right of set-off might be defeated by this 
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contrivance, and defendant deprived of the testimony of the 
nominal plaintiff. Plaintiff replied that no inquiry could be had 
into the right of the holder to bring the action, unless it ap- 
peared that His possession was mala fide, and that defendant 
was not precluded from any equitable defense. Say the court: 
“Tt is contended that the plaintiff being a mere agent and hay- 
ing no interest, cannot maintain this action. It appears that 
the plaintiff came fairly by possession, and his name was used 
for the benefit of Mrs. Remson, claiming to be the person in 
interest. The rule is that the holder of a note payable to bearer 
need not prove a consideration unless he possesses it under sus- 
picious circumstances. If a question of mala fide possessio arises, 
that is a fact to be raised by defendant and submitted to 
the jury.” 

Chief-Justice Parsons, in Baylet et alias vs. Taber et al., 6 
Mass., 453, says the plaintiffs are not bound to prove in what 
manner they acquired the property of notes payable to bearer, 
unless the defendants will first show that a former lawful holder 
of the notes lost them, or that. they were unlawfully taken from 
him, and then the plaintiffs would recover if they could prove 
that they acquired them bona fide and for a valuable considera- 
tion in the usual course of negotiation, without notice of the 
manner in which the former holder lost his possession of them. 

We revert to the second question. Had the note been as- 
signed by a party not having the legal title, would this proof 
alone have defeated the action? Clearly not. If this note had 
been lost, and the finder of it as bearer had sued the maker, his 
action would have been met by a plea that he came to be bearer 
by casualty without consideration, viz., by loss by the true 
owner and his finding, but if he, the party finding, delivers the 
note to another party, the plaintiff here for instance, for valuable 
consideration without notice, he has his action against the maker, 
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because here the plea of mala fide possessio is not available. 
Burr., 1516; 1 Salk., 126. 


There is a very strong case cited in 3 Burr., where the holder 
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of a bank note recovered against the cashier of the bank, though 
the mail had been robbed of it and payment was stopped, it 
appearing that he came by it fairly and upon a valuable con- 
sideration. It is hardly necessary to say that there is no 
difference in this respect between a bank note and such a note as 
is the basis of this action here. The holder of a note payable to 
bearer, which passes by delivery, need not make title through an 
assignment or transfer. He may claim as bearer. If he acquired 
it from payee’s endorsee he may sue upon the direct promise to 
pay bearer, and the endorsement of the payee’s endorsee would 
have no more effect upon the promise in favor of bearer than 
the promise in the note to the payee has. 1 Mason, 243; 3 
Porter, 229. 

So far has this doctrine been carried, that it has been held 
that an action at law cannot be sustained on a negotiable note 
payable to bearer by the holder, on his proving that the note 
was lost, though he show that he lost it after it became due, be- 
cause, the note being payable to bearer, the finder could make 
out prima facie a cause of action, and although the note was 
due when lost, the maker was exposed to the hazard of showing 
that fact by legal evidence if sued by the finder. It was held 
that he must seek a court of equity, where the maker would be 
given indemnity against a subsequent recovery by the party 
finding it. 3 Cowen, 312. What effect the statutes have upon 
this subject in this State we do not determine or consider. The 
facts set up in this plea do not constitute a defense to 
the action. It is not a good plea, viewed in the most favorable 
light. 

It is however true, that not only is this not a good plea, but 
the record creates a very strong presumption that the judgment 
was by consent, or that the pleas being deemed clearly insuffi- 
cient by defendant, he abandoned them and permitted judgment 
to pass against him upon condition of a stay of execution. 
The judgment commences : “And now this day came the parties 
by their attorneys, and ‘the defendant saying nothing in bar or 
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preclusion,” &c., and ends: “and that execution be stayed until 
the first day of January next.” 

Whether the statement of the appearance by attorney in the 
connection above is to be conclusive evidence of the fact, is a 
question which has not been decided by the courts of this State. 
In 2 Fla., 17, the court seem inclined to the opinion that such an 
entry would at least be prima facie evidence of the appearance 
by both parties, unless the contrary was shown by some other 
part of the record. 

In the case in Mississippi, which was cited by the attorney for 
the plaintiff in error, in 2 Fla., 17, it was held, that such an entry 
in a case where there were several defendants, would not be 
construed to be an appearance by « defendant not served with 
the writ. Such, also, is the doctrine laid down in the case of 
Moore vs. Parker, 3 Littell. In Thomas vs. Brown, 1 Stewart, 
412, where there was a good plea proper in form and substance 
undisposed of, the court held (Judge Safford dissenting) that 
such an entry preceding a judgment “for want of a plea,” was 
not evidence that the plea was abandoned, and that such judg- 
ment was erroneous. This case was subsequently overruled in 
3 Stewart, 342, Judge Collier dissenting, who remarked that 
though it be “a decision founded in error, it is better to permit 
communis error facere begun, than to unsettle the law by dis- 
regarding it.” The case just mentioned was an action of .cove- 
nant. Pleas of payment and covenant performed, both good 
pleas, were filed, judgment n¢/ dicit without noticing the pleas 
was rendered by the court below, and writ of inquiry executed. 
Say the court: “It is objected to the proceedings below that 
the court erred in empannelling a jury to inquire the damages 
when there were two pleas filed on which issues were joined, 
and permitting plaintiff below to take judgment by nil dicit 
although two pleas were not withdrawn. 

“Tt appears from the record that the pleas of payment and 
covenants performed were pleaded by the defendant, and that 
issues were joined thereon by the plaintiffs. The next entry is 
49 
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as follows: ‘Came the parties by attorney, and the defendant 
saying nothing, judgment is entered by x# dicit, and thereupon 
came a jury of good and lawful men to inquire of damages,’ &e. 
It sufficiently appears from this entry that both the parties were 
present by counsel when these proceedings took place, and that 
the defendant did not attempt to sustain his pleas. Were it 
necessary we might be authorized to infer that the defendant’s 
counsel acknowledged his inability to sustain his pleas by proof, 
and thus virtually withdrew them; but this is not a necessary 
implication in support of the judgment. Suppose the case had 
been put to the jury on the issues, what proof would it have 
been incumbent upon the plaintiffs to have produced? Strictly, 
according to common law practice, no proof would have been 
necessary. The pleas admitted the instrument set out in the 
declaration.” 

So in the case at bar the plea admits the note and the fact 
of possession. This is all that was necessary for the plaintiff 
here to recover, and had defendant supported his plea and ob 
tained a verdict, plaintiff could well have moved for judgment 
non obstante veredicto, 

While we have our views as to what a simple entry of this 
character may import, and the extent to which it should be held 
to be evidence of the actual presence of the parties, it is not 
necessary to express them in this case. In our opinion, this 
entry unexplained preceding a judgment xé dicit, which is 
followed by a direction to stay execution upon the judgment, 
accompanied by payments upon the execution, which is the case 
here, admits of no other reasonable inference or conclusion 
than that the parties were present aud the pleas were abandoned. 

To hold otherwise here, would be to say that all presumptions 
are against the record, rather than in its favor. Here is an en- 
try by the clerk, the officer whose duty it is, under the law, to 
make it, to the effect that the parties through their attorneys 
are present, and a stay of exccution is awarded in the judgment, 
something which the court has no right to grant except by con- 
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sent, and which is the result of affirmative action by the defend- 
ant according to all reasonable presumptions. The court can- 

not sua sponte grant it, and the plaintiff is not to be presumed to 

surrender a plain legal right to his prejudice under the cireum- 

stances here disclosed. Another significant fact is, that the exe- 

sution was issued on the 10th of January, and on the 4th of March 

the sum of eleven hundred and seventy-two dollars was paid 

ipon it by the defendant. The effect of this payment in the 

event of a reversal of the judgment we need not consider. 

[It is further insisted, in support of the errors assigned, that 
no judgment vil dictt after appearance could be given; it being 
arged that an appearance under the rules of practice amounts to 
. plea of the general issue, citing Thomp. Dig., 330. The effect 
f an appearance under the practice in this State, so far as in- 
volved in this case, is simply to prevent a judgment for default 
in appearance at the first term, and to show that the defendant 
appears and contests the action, and that he claims an impar- 
lance, at least for the purpose of further preparation of his de- 
fense, if he shall think proper to continue it in the regular form 
of pleading. 1 Fila., 382. 

It cannot be held under the rules and statutes regulating prac- 
tice to have such an effect as to obviate the necessity for filing 
pleas or other subject matter of defense at the proper time, ac- 
cording to the rules prescribing the time at which they should 
be filed. 

These views dispose of the first and third errors assigned. 

The second ‘error assigned is: ‘That the common counts in 
plaintiff’s declaration being in blank are nullities, and no judg- 
ment could have been rendered upon them.” 

The judgment of the court below is warranted by the count 
upon the promissory note (which was nowhere sufficiently an- 
swered), and the facts appearing upon the record; and because 
there are other counts in the declaration which are defective is no 
good reason for reversing a judgment sanctioned by the other 
count, which is good. It is enough, so far as this point is con- 
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cerned, that the record upon a full examination justifies the 
judgment. That which is a nullity should not be permitted to 
destroy that which is good. The plea of the general issue is re- 
stricted to the common counts, and cannot affect the propriety 
of the judgment upon the count upon the notes. 

The fourth and only other error assigned is, that the judgment 
does not disclose that the damages were assessed by the clerk 
ora jury. 

The statute which regulates the subject of assessing damages 
upon liquidated demands, not requiring the introduction of a 
witness, provides that the “ court may direct the clerk to assess 
the damages,” &c. 

From an inspection of the record, the promissory note sued 
on, with its interest, amounted to the sum recovered in the judg- 
ment, and the necessary presumption is, that the damages were 
assessed either by the clerk, under the direction of the court, or 
by the court itself. In either case it would have been proper, 
according to decisions in other States having a similar statute 
upon the subject. While, strictly speaking, it is proper that the 
fact tltat the clerk did assess the damages should be disclosed in 
the judgment, yet the omission so to do, if the judgment is justi- 
fied otherwise, is not such an error as will justify its reversal. 
Let the judgment of the court below be affirmed with costs 
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WERDINAND A. HaBER and Gustave OBERBECK, PARTNERS, 
as F. A, Haser & Co., Apretiants, vs. Winnutam W. Nas- 
sirrs, APPELLEE. 


1. The general purpose and intent of the attachment laws is to give the 
creditor protection and security whenever the debtor is committing certain 
enumerated acts of fraud, or he is in such a situation as either endangers 
the debt or impairs the remedy for its collection. They should not be so 
construed as to prohibit the debtor under all circumstances from engaging 
in every legitimate species of trade beyond the confines of State jurisdic- 
tion. 

2. The statute authorizes an attachment whenever the debtor is actually 
removing his property out of the State. J/cd: That although a case in 
which there is no bad intent, the transaction is fair, the amount of property 
being removed in comparison with what remains is small, the debtor is 
solvent, and the debt is not endangered, was within the letter, yet it was 
not within the spirit or true meaning of the statute. 


Appeal from the Circuit Court for Escambia county. 
‘The case is stated in the opinion of the court. 


' Messrs. Mallory and Maxell, for Appellants. 


The plaintiffs sued out attachment against the goods, &c., of 
defendant on the ground that he was actually removing his 
property out of the State of Florida. 

The defendant traversed the allegation of removal of property, 
and thereupon moved to dissolve the attachment, A jury was 
called, and evidence taken on the issue joined. Inthe course of 
the trial the defendant offered to prove that he was not remov- 
ing his property with any view to defraud his creditors, and that 
he had sufficient property remaining in the State to pay the 
debt sued on. To this plaintiffs objected as irrelevant to the 
issue, but the court overruled the objection ; and in accordance 
with said ruling afterwards charged the jury that they must find 
for the plaintiff if they should believe the defendant “ was re- 
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moving his property out of the State,” unless they were “ further 
satisfied that it was not done with the intent of avoiding the 
payment of his debt ;” and also, that defendant might “ show 
the fairness of the transaction, unless it should appear from the 
testimony adduced, against him.” The plaintiffs excepted to 
these and other parts of the charge of the same purport, and 
asked the court to instruct the jury simply : 

First. That if they believed “defendant was removing his 
property beyond the limits of the State they must find for the 
plaintiff.” 

Second. That if they * believed defendant was removing any 
portion of his property beyond the limits of the State, they must 
find for the plaintiff’—which instructions the court refused. 

The jury having found for the defendant, plaintiffs’ attorneys 
moved for a new trial on four grounds : 

First. That the verdict of the jury was against the legal evi- 
dence in the case. 

Second. That the court erred in admitting evidence not perti- 
nent to the issue and calculated to mislead the jury. 

Third. That the court erred in admitting evidence of the de- 
fendant on other points than that of removal of the property, 
viz., as to whether his intention by such removal was to defraud 
his creditors, or defeat them in the collection of their debts. 

Fourth. That the court erred in the instructions given to the 
jury, and in refusing the instructions asked for by plaintiffs’ 
counsel. 

Which motion for a new trial was overruled, whereupon plain 
tiff excepted. 

And now in this court plaintiff assigns for error : 

First. That the court below erred in permitting evidence to 
go to the jury to show the ¢xfent with which the defendant was 
removing his property. ; 

Second. In permitting evidence to show the value of property 
retained by the defendant in the State. 

Third. In its instructions to the jury, inso faras these aythor 
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ized the jury to decide upon the intent of the defendant in re- 
moving his property, and upon the fairness of the transaction. 

Fourth. In refusing the two instructions asked for by plain- 
tiffs’ counsel. 

Fifth. And in overruling the plaintiffs’ motion for a new trial. 

The questions thus presented to the court involve the proper 
construction of that clause of the statute which authorizes the 
writ of attachment in case a party owing a debt “is actually re- 
moving his, her, or their property out of the State.” 

The statute provides that the claimant shall make oath “ that 
he or she has reason to believe the party from whom it (the 
debt) is due will fraudulently part with his, her, or their property 
before judgment can be recovered against him, her, or them (as 
the case may be), oris actually removing his, her, or their prop- 
erty out of the State of Florida, or about to remove it out of 
the State, or resides beyond the limits thereof, or is actually re- 
moving or about to remove out of the State, or absconds or con- 
ceals himself or herself, or is secreting his or her property, or 
fraudulently disposing of the same.” See acts 9th, adjourned 
Sess., 16, 17. 

‘Very obviously, the clause in question requires, by its own 
terms, no other fact to be proved than that the debtor is actually 
removing his property out of the State. There is nothing said 
about his intention, nothing about his object, nothing about 
the fairness of his act of removing the property. Nor is there 
anything of this kind left to inference. The words stand there, 
fully expressing in themselves, plainly and absolutely, the con- 
tingency in which the creditor »i// be entitled to the remedy 
provided by the act. A debtor is actually removing his property 
out of the State; it may be but a small portion of it, or a larger, 
or the whole; the only questions are, is it /7s property, and is he 
actully removing it out of the State ? 

Go a step further, and inquire whether the intention of the 
Legislature is defeated or imperfectly cartied out, by thus re- 
stricting the clause to the plain import of its words. What was 
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that intention? Certainly not to protect the creditor against 
the fraudulent designs or acts of the debtor, for that was sufii- 
ciently done by other clauses of the act. Nor to protect him 
against the “intent (of the debtor) of avoiding the payinent of 
his debt,” as charged by the judge below, for then he could not 
have the writ even if the debtor were removing the WHOL’ of his 
property, if he were not removing it with such intent; and the 
Legislature cannot be supposed to have meant any such thing 
as that. Then, what did it intend? Simply, that the creditor 
should have the authority to arrest the removal of the debtor's 
property beyond State jurisdiction ; that the debtor should not 
seek to put it beyond that jurisdiction, except at the peril of hay- 
ing it summarily attached. If the intention had been broader, i’ 
it had been to guard against the wrong designs of the debtor, why 
were no words used to express it? Why leave it wholly to in- 
ference? Why say actual removal of property should authorize 
the writ, and say no more, when the meaning was that its re- 
moval should xvt authorize the writ, unless made with this or 
that intent? This is altogether unreasonable, and must be ad- 
mitted to be so, when it is seen that bad intent is provided 
against in other clauses of the act. The court will not put such 
& stigma upon the Legislature as to hold that that body used 
words definitely expressing a certain purpose, when in fact ts 
purpose could only be reached by constructively adding other 
words which changed, as much as they enlarged, the meaning 
of those actually used. 

To show that the intention of the Legislature could not have 
been what is contended on the other side, it is only necessary 
to refer to the analogous clause of the aet, which authorizes 
attachment when the debtor is “ actually removing, or about to 
remove, out of the State.” It will not be pretended that in such 
2 case the court will permit an inquiry as to his imtent, or per- 
mt him to show that he has ample property left in the State as 
well as where he is going, or show anything else which goes. to 
prove that his object is not to defeat his creditors. It will be 
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enough that he is actually removing, or about to remove, out of 
the State. ‘Taking this to be indisputable, why should the 
debtor be permitted to show that he is acting fairly in the re- 
moval of his property ina case such as that now before the court, 
any more than in the case of the removal of the person, when 
the language used for both cases is the same. 

All that the law requires, is to know in the one case whether 
the debtor is actually removing his property out of the State ; 
and in the other, whether he is actually removing himself. 
What constitutes “removing,” in the sense of the Legislature, 
may admit of some question, but that once determined, the 
proof must go only to that point. It seems that the Legislature 


se 9 


meant 2 “removing” in the popular sense as applied to a per- 
son. To say aman is “removing” to another State, is under- 
stood to imply that he is going there to remain; and, doubtless, 
that is the sense in which iz is used by the Legislature when it 
authorizes attachment against a person who is “ removing out of 
the State.” A visit to a friend across the State line would not 
be removing. And I see no reason why the Legislature may 
not have intended the same sense to the word in its application 
to property ; and hence would not consider a man as being in 
the act of “removing” his property, (a horse, for instance,) 
when he was merely riding him into another State on a visit of 
would not exist 
in such 2 case; and this is the fact the act requires to exist and 
be proved, which is quite apart from any fact about other prop- 
erty, or any fact relating to the intent of the debtor towards 
his creditors. If intent be open to inquiry at all, it would be 
with 2 view to negative this fact of “removing ” the property, 
because upon this the whole proceeding rests. This does not 
open the door for further inquiry as to intent of the debtor in 
other respects, for to show intent in order to prove that a man 
is not removing his property out of the State, when that is the 
fact to be proved, has not the slightest relation to intent which 
goes to prove some other fact, not required to be proved. 


9 


pleasure or business. ‘The fact of “ removing 
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The construction I have given of this clause is confirmed by 
the history of the legislation of the State on the subject. This 
clearly shows the policy to be more and more to favor the credi- 
tor. Upto 1859 the law gave the writ, when the debtor “ is 
actually removing out of the State, or resides beyond the limits 
thereof, or absconds, or conceals himself, (so that the ordinary 
process of law cannot be served upon him,) or is removing his 
property beyond the limits of the State, or secreting, or frandu- 
lently disposing of the same (for the purpose of avoiding the pay- 
ment of his just debts.”) See Thomp. Dig.,367. This was amend- 
ed by the act of 1858-9 so as to add to the grounds for attachment 
the case where a debtor is “about” to remove his property out 
of the State, and also by leaving out the words “ so that the or- 
dinary process of law cannot be served upon him,” evidently in- 
tending to make the law more stringent against the debtor, en- 
larging the remedy of the creditor, and lessening the restrictions 
upon him by striking out the words last quoted. See Pamph. 
Acts 9th, Sess. 27. Next comes the act of 1859, now in force. 
That still further enlarged the grounds for attachment, by allow- 
ing it in a case where the creditor “has reason to believe the 
party from whom the debt is due will fraudulently part with his, 
her, or their property before judgment can be recovered,” &c., 
and also allowing it ina case where the debtor is “ about to re- 
move (his property) out of the State ;” and lessened the restric- 
tions upon the ereditor by dropping the words, “for the pur- 
pose of avoiding the payment of his just debts.” Sec Pamph. 
Acts 9th, Adjourned Sess., 16, 17. 

Now, the holding of the words of the clause in controverse) 
to their obvious import, accords with the policy of the Legisla- 
ture to favor the creditor in his remedy. Besides, when by the 
first and second acts the writ was allowed when the debtor was 
“removing his property beyond the limits of the State, or secret- 
ing, or fraudulently disposing of the same for the purpose of 
avoiding the payment of his just debts,” was not that “ pur- 
pose * a necessary ingredient in each of the contingencies speci- 
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fied, and made so by a proper reading of the whole clause ? 
And ifso, why were these words, “for the purpose of avoiding 
the payment of his just debts,” dropped from the last act? 
Clearly, this was done in order to dispense with the necessity of 
inquiring into the purpose. But even if these words are to be 
taken as disconnected with the first member of this clause, rela- 
ting to the removal of property, it is not less significant that they 
should have been dropped from connection with the other por- 
tions of the clause. It only showed most palpably that the Leg- 
islature did not intend, even where it had been before required, 
that there should be inquiry as to the “ purpose” or “intent” 
of the debtor respecting his debts. Why else should they have 
been stricken out ? 

And if inquiry cannot be made into his purpose or intent, 
wherefore and by what authority will inquiry be made into the 
amount of the property he may have remaining in the State. 
If that be done, inquiry must be made as to his debts also. 
But the act has nothing to direct or authorize either, and it is 
obviously against the policy which dictated its passage that any 
such inquiry should be made. 

The act thus construed would apply to any removing of 
property out of the State, whether in the course of trade or 
otherwise, so it be actual removing, as already explained. 

But it is said, such a construction would work great hardship 
upon the debtor in certain cases. [f this be true, the reply is, 
that it is the fault of the Legislature—not of the law. The 
hardship is not admitted, however, as the debtor cannot justly 
complain that the arm of the law constrains summary provision: 
for obligations he has neglected or failed to meet, and the security 
for which he is lessening by transfer of property to another 
State. 

Take the reverse view of hardship. _ Is it reasonable to suppose 
that the Legislature meant to impose upon the creditor the ne- 
cessity of waiting, where his debtor is actually removing some 
of his property, until he shall find that only enough is remaining 
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to satisfy his debt? Ifso, when should he move? How long 
shall he wait? How much must be removed before he can have 
his writ? There might be ample property, but there might also 
be debts fully equivalent. Shall the creditor be stayed until he 
pries into all the business of the debtor, and ascertains accurately 
the proportion between his debts and property? If neither of 
these things be required, where is the line to regulate his action ? 
Evidently not x line the law fixes, which should be definite, but 
i loose and shifting one, depending upon the ingenuity with 
which a debtor can hide his affairs and purposes. Now, did not 
the Legislature, by its last amendment of the statute, manifestly 
intend to remove all doubt as to the line, fixing it definitely and 
restrictively on the simple act of removing the property? To 
permit 2 more enlarged scope, places the right of the creditor 
in hopeless confusion and uncertainty. He could never know 
when the writ was allowed to him; and even if the debtor were 
removing his whole property, if the intent is to enter into the 
gist of his act, there might be proof to show the “ fairness of the 
transaction,” which, according to the charge of the judge below, 
would be fatal to the creditor. 

It is sought to influence the court by decisions on the statutes 
of other States. But this court will give effect to the Florida 
statutes according to the intention of the Florida Legislature, 
and when cited to other State decisions, will require to be told 
how the purposes and policy of those States, xs well as the lan- 
guage of their acts, correspond with those of this State. The 
citations of defendant’s counsel! from decisions in Louisiana, Illi- 
nois, Mississippi, and Tennessee, as given in Drake on Attach- 
ments, will be of little service to him, unless he ean show that the 
statutes of these States, in their whole scope, as well as in the 
language of this particular clause of our statute, are of the same 
purport. What we have seen gives little light on this subject, 
and if the court is not more fully informed than by Drake, it 
will not aeccept as binding authority what is by him quoted, in 
the absence of a comparison of the entire of those statutes with 
oure. 
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But the case cited from Louisiana, Russell vs. Wilson, Drake, 
69, and the case from Tennessee, Rungum ys. Morgan, Drake, 
were cases resting upon the intention of the debtor as to “ actu- 
ally removing ” his property ; and the decision would evidently 
have been different if it had appeared that the property, though 
in the ordinary course of its use taken back and forth, was then 
, taken out of the State not to be 
brought back; and in such a ease, it is not believed those courts 
would have permitted any inquiry as to whether such actual re- 


being * removed ”—that is 


moving was or was not for the purpose of defrauding or defeat- 
ing creditors. 

In the Tllinois cases, the statute in terms related to removing 
“property out of the State to the injury of the creditor,” thereby 
requiring such injury to be proved. There is nothing similar to 
our statute, and therefore the cases do not apply here. 

The Mississippi case, as rendered by Drake, page 70, may be 

*in conformity with the decision of the court, but I cannot con- 
cede it as good authority ; and if good in that State, it must be 
because her statute policy on the subject is different from that I 
have shown to be the policy of Florida. Having respect for 
that court, I am bound to presume this is the case. But I have 
not access to the Mississippi statutes, and cannot advise the 
court in what their policy agrees or differs from those of Florida. 
The construction given to language which corresponds to that of 
our act, by which the language lags far behind the law as an- 
nounced, may be explained by other portions of the statute not 
adopted here. However that may be, this court will not feel 
itself bound to follow an authority whose decision upon the law 
of another State is not in conformity with the proper construc- 
tion of a similar law of Florida. 

Relying upon the correctrtess of the law as I have presented 
it, its application to this case will entitle the plaintiffs to a new 
trial of the issue joined below. The fact that defendant was re- 
moving goods of his out of the State is proved and admitted by 
himself. The circumstances under which this was being done, 
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were enough to excite the suspicion of his creditors. He was 
failing to meet his commercial paper—he was selling goods at 
auction by night and by day—he was sending other goods out 
of the State, mixed up with goods of another party (Frank) in 
such a way that all the goods were believed to be his own, al- 
though, as they themselves afterwards show, defendant was only 
sheltering Frank’s from the reach of creditors. Hehad been but 
little over a year in business, and excuses non-payment of weekly 
instalments on his debts, by saying it took all he could make to 
pay expenses. A comparative stranger, who could know what 
he had or owed? With no established reputation, is it strange 
that such conduct as his should have led to the belief which 
would prompt creditors to avail themselves of the most summary 
law allowed them against him? 

But, though his creditors may have misconstrued his conduct, 
he nevertheless did what by the law subjected his property to 
attachment, of which the record shows sufficient legal evidence, 
if our construction of the statute is correct, and he is not there- 
fore entitled to have the attachment dissolved. 


c. W. Jones, tor Appellee. 


The questions presented for the determination of the court in 
these cases are identical in every respect. The suits were com- 
menced by attachment under the law of 1859, and the grounds 
for the attachment are: “That defendant is removing his prop- 
erty beyond the limits of the State of Florida.” The defend- 
ant traversed this allegation in the plaintiffs’ affidavit ; a jury 
was empanelled to try the issue thus made, when, «after 
hearing the evidence and the charge of the court, found for the 
defendant, and the judgment of the court was, in all these cases, 
“that the attachments be dissolved.” A motion was then made 
pro forma for a new trial upon the grounds stated in the record, 
which was refused by the court, and thereupon the plaintiffs 
appealed to this court. 
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The principal ground upon which the counsel for the appel- 
lant insist that the judgment should be reversed is, that the 
court erred in its construction of the law of 1859, in accordance 
with which these suits were instituted. 

It is insisted that, under this law, it matters not what may be 
the character of the removal of property as to its value or the 
intent which prompted its transmutation ; if the debtor is in 
the act of removing any property to an adjoining State, an at- 
tachment will lie against his estate, no matter how honest 
may be his purpose, or how much he left behind as security for 
his creditor, That the law prescribes the ground which must 
exist before an attachment issues, and that as the law does not 
require any bad intention to be charged in the affidavit in this 
case, or require the plaintiff to state negatively that the defend- 
ant has left no property in this State as sufficient security for 
his creditor, that then these matters could not properly enter 
into legal consideration in determining the issue, “ whether the 
defendant was removing his property or not.” That as the 
judge left it to the jury, under all the circumstances as they ap- 
peared in evidence, to say whether or not ¢his removal was in- 
tended to affect the creditor in any way injuriously, that he 
erred, and should have charged that any removal of property on 
the part of the defendant to another State, without regard to in- 
tent, quantity or circumstances, authorized the attachment. 
This is the law as insisted upon by counsel for the appellants, 
and the denial of which is assigned as error. 

The law as found in the statute book is, that in case where 
oath is made that the party defendant is actually removing his 
property beyond the limits of the State, an attachment shall is- 
sue, &e., &e. 

Now can it be seriously insisted that these words in the Act 
of 1859 must be taken without any limitation whatever? Will 
any removal of property, however insignificant, casual, or hon- 
est, come within the meaning of the law? If it be admitted 
that there must be some reasonable limitation to the words of 
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this act, then there is an end to the controversy ; for, if the law 
admits of any construction at all, the construction of the court 
below is the only one that could well be given to it. Would 
the law in question apply to the removal of merchandise out of 
State in the regular course of trade ? To the shipment of ar- 
ticles manufactured here for a market abroad, and where alone 
such articles would command any reasonable price? Would it 
he held to apply to the casual remoring of the horses and ear- 
riage of a citizen upon a visit to a neighboring State ? 

If, as insisted upon by counsel, it is not competent to look to 
the intention of the party or character of the removal, then, in 
all these cases that I have mentioned, an attachment might be 
sued out, notwithstanding the defendant had more than sufficient 
property within the State to secure his creditor. 

Was this Jaw intended to create such great hardships as 
would arise in such cases, by not a//owing the defendant under 
any circumstances to show, in defense, the character of the re- 
moval ? 

In this case the defense is, that defendant was removing the 
property in the course of trade, and not with the view or intent 
of injuring his creditors. The proof satisfied the jury that such 
was the fact ; that he had $12,000 worth of goods behind un- 
removed, and that the removal of the three cases of merchan- 
dise to Alabama was in consequence of the extreme dullness of 
trade in Pensacola. 

If the court was right in leaving the matter of the defend- 
ant’s intention to the jury, in regard to this removal, as we in- 
sist it was, then there can be no questions made as to the right 
of the jury to find as they did in this case. If the court below 
took the correct view of the law, it was eminently proper for 
the jury to be informed by legal evidence of the entire charac- 
ter of this removal of property—the amount actually being re- 
moved, the estate which the defendant had in Florida not being 
removed, the object of the party in carrying off the goods, as 
expressed at the time or derived from circumstances. These 
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matters were allowed to be given in evidence, as shown by the 
bill of exceptions. The jury having the whole subject before 
them, under the charge of the court, concluded that this re. 
moval of property did not in any way affect the security of the 
creditor, and they dissolved the attachment. 

“The principle upon which the statute proceeds is the danger 
of loss of the debt by the removal of the defendant’s property.” 
When the reason of the law ceases, the law itself should cease. 

I shall endeavor to support the views of this brief by the 
highest judicial authorities. 

In Louisiana, under a statute authorizing an attachment where 
the debtor is about to remove his property out of the State be- 
fore his debt becomes due, it was decided that the statute must 
be understood to apply to property which the creditor might 
have supposed would not be carried out of the State, and to 
which he might have looked for his security at the time of con- 
tracting or since ; but that he would be unreasonable to extend 
it to @ species of property, whieh from its nature and destination, 
must necessarily be taken out of the State, and which the cred- 
itor could not have believed would remain continually within it. 

Therefore, where a debtor was the owner of a steamboat, 
which he had purchased from the plaintiff, and for part of the 
purchase money had given his notes, which were not due, it was 
held that the fact of the defendant being about to remove the 
boat out of the State in course of regular trade, without any 
Jraud ov intention to defraud being alleged, was not sufficient to 
justify an attachment on the ground stated. Russell vs. Wil- 
son, 18 Louisiana, 367. See Drake on Attachments, 3d edition, 
side page, 69. 

The court will observe that the law of Louisiana above cited, 
like our own statute under consideration, is silent as to fraud or 
intention to defraud on the part of the debtor, and yet the court 
held, that unless something of this kind was alleged or shown . 
by the creditor, that the attachment could not be maintained or 
upheld. 


50 
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In Illinois, where the statute authorized an attachment when 
the debtor “ is about to remove his property out of the Stateto 
the injury of his creditor,” an attachment was obtained on that 
ground against two debtors, and levied upon a quantity of pig- 
iron, which was all the personal property owned by the defend- 
ants in the county at the time the writ was issued. The de- 
fendants traversed the allegation of the plaintifl’s affidavit. On 
the trial, one of the defendants offered to prove that he owneda 
large amount of personal property, free from incumbranee, 
within the State, and which was more than sufficient to dis- 
charge the plaintifi’s demand. The court below excluded this 
evidence, but the Supreme Court held this to be error, and that 
the evidence was admissible. White vs. Wilson, 10 Illinois, 
(5 Gilmore.) Page 21, Ridgeway vs. Smith ; 17 ibid., 33. 

But the case which is most analogous to that now before the 
court is the case of Montague vs. Gaddis, 57 Mississippi Rep’ts, 
453. In this case, the language of the statute appeared to be in 
the exact words of our own law., There an attachment was ob- 
tained on the ground that the defendant was “ about to remove 
his property out of this State.” The defendant plead in abate- 
ment, denying the allegation in the affidavit. On the trial un- 
der this plea it appeared that the defendant, in pursuance of a 
previously explained purpose, had removed a part of his prop- 
erty to Louisiana, but that at the time of the attachment he 
had, in Mississippi, real and personal property more than sufli- 
cient to pay his debts. The court held that the attachment 
would not lie, and used the following lnnguage in stating the 
grounds of its decision : 

“The object of the statute is to secure to the creditor security 
for his debt, in case the debtor is about to remove his property 
out of the State, to deprive the creditor of the collection of his 
debt in this State. The principle upon which the statute pro- 
ceeds, adds the court, is the danger of loss of the debt by the 
removal of the defendant’s property, and this reason fails, and 
the remedy provided by the statute plainly does not apply, 
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when the debtor is removing a part of his property, but does 
not remove or intend to remove another part of it, subject to 
the payment of the debt, amply sufficient to satisfy it and acces- 
sible to the creditor’s execution, and such portion of his property 
remains in his possession openly subject to execution. For 
when property to such an amount, and so situated, remains in 
the possession of the debtor, and is not about to be removed 
from the State, it could not be justly said that the creditor’s 
debt would be in danger of being lost by the removal of another 
part of the debtor’s property from the State.” See Drake on At- 
tachments, 3d edition, side page 70. 

So in a case which arose in the State of Tennessee, where the 
law allowed an attachment where a debtor “is removing or 
about to remove himsclf or his property beyond the limits of 
he State.” An attachment was obtained against the owner of 
a steamboat, on the ground that he was about to remove the 
said steamboat beyond the limits of the State. “The court in- 


} 
A 


that the designation of only a particular piece of prop- 


timatec pl 
erty as about to be removed, if it stood alone, would not be suf- 
ficient to authorize an attachment ; and that 1 should 
exclude the idea that other property might still be left by th 
defendant within the jurisdiction amply suflicient to satisfy the 
demand. But as the attachment was applied on the ground that 


the.court regarded the allegation in the affidavit as equivalent 


to the assertion that the defendant was about to remove him- 
self” Rungum vs. Morgan, 7 Humphreys, 210, 

I think these authorities undoubtedly settle the point in favor 
of the appellee, that the words “removing his property beyond 
the limits of the State” are not to be taken without any limita- 
tion whatever. 

I therefore insist that there is no error in the admission of the 
testimony of Nassitts and Frank, which went to show the amount 
of property removed or being removed, and the amount of prop- 
erty which the appellee had within the State. That the charge 
vf the court leaving it to the jury to say whether, under all the 
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circumstances, the removal of the goods in question was ip. 
tended or did affect the security of the creditor, is also free from 
error. ‘These are the only two questions which can reasonably 
enter into the consideration of the court in this case. ; 

The objection that the verdict is against the weight of eyi- 
dence, is without foundation. There is nothing in the record to 
show that anything stated by Nassitts and Frank was untrue, 
There is not the least discrepancy between their testimony and 
that, of the witnesses for the plaintiffS in attachment. It was 
clearly proven that only three of the boxes of merchandise 
seized by the sheriff belonged to the defendant, and that the re- 
mainder belonged to the witness Frank. [t has been attempted 


to destroy the effect of this testimony by inference of fraud, and 


ry) 


n attempt to show all the eoods belonged to the defendant 
Nassitts. This conclusion is drawn from the tardiness of Frank 
in coming jorth and claiming his part of the goods after they 
were seized by the sheriff'as the property of Nassitts. The sheriff, 
however, beeame satisfied that the goods contained in twelve 
boxes belonged to Frank, and they were restored to him, and 
the defendant Nassitts voluntarily supplied the deficiency in the 
levy, by giving the officer, out of his stock in* store, other goods 
in their place and of equal value. The jury understood very 
well the apparent tardiness of Frank—his putting the goods in 
Nassitts’ store when they were first purchased, and all his subse- 
quent conduct. They understood very well, that every thing 
that appeared in evidence, in regard to the ownership of the 
boxes, was perfectly consistent with the right of property in 
them set up by Frank. To them belonged the duty of weighing 
the evidence, and while in ordinary cases it would appear diff- 
cult to reconcile the right of property in these goods as set up 
by Frank, with their intermixture with the goods of Nassitts— 
yet they Anew that Frank had an object to accomplish in all this, 
and that was to keep these goods from being exposed to his 
own creditors. This is the key and secret of all the mysterious 
conduct of Frank in reference to these goods. That the twelve 
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boxes belonged to him, and three boxes to Nassitts, there can be 
no doubt. Nassitts had no concealments tomake. His stock in 
trade in Pensacola, valued at $12,000, was in his own name and 
open to his creditors. Why should he seek to make it appear 
that the goods contained in the twelve boxes belonged to Frank 
and not to himself, if they ‘really did not ? The sworn testi- 
mony of the party owning the goods is in the record. Had not 
the jury the right to accept the positive sworn testimony of the 
witness in preference to the presumption of fraud, drawn from 
doubtful circumstances, as insisted by the counsel for appel- 
lants ? 


WESTCOTT, J., delivered the opinion of the court. 


This was an action of assumpsit. .An attachment was issued 
therein based upon an affidavit assigning as cause that the de- 
fendant “ was actually removing his property out of the State 
of Florida.” 

The defendant, seeking a dissolution of the attachment, ten- 
ders an oath to the court putting in issue the “special cause 
assigned,” and fhereupon moves a dissolution. Evidence is 
heard upon the issue thus presented. The plaintiff requests the 
court to charge the jury thus: 

First. “If the jury believe the defendant was removing his 
property beyond the limits of the State they must find for the 
plaintifh.” 

Second. “If the jury believe that the defendant was remov- 
ing any portion of his property beyond the limits of the State 
they must find for the plaintiff.” 

Which was refused, and the jury instructed as follows: 

“If in this case you believe, from the testimony, that the de- 
fendant at the time of suing out the attachment was removing 
his property out of the State of Florida, you should find for the 
plaintiff, unless you are further satisfied that it was not done 
with the intent of avoiding the payment of his debts. It will 
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be sufficient on this issue for the plaintiffS to’ prove that, the 
defendant was removing his property out of the State, and 
will be incumbent on the defendant to show the fairness of the 


4 


transaction, unless it should appear from the testimony adduced 


against him. It will be competent for you to consider all oy 
facts proved before you in determining as to the intent of the 


defe ndant i in the transaction, and if you believe that it was to 
avoid the payment of his debts you should find for the plaintiffs, 


It is not necessary that the defendant should have been remoy- 


t 

‘ : m ial ; - . 4 

ing all his coods, but if the testimony satisfies you that he was 

removing any of them out of the State with such intent, vou 
ae ee eae ae sia os ade 

should find for the plaintiffs, for the plaint would not be 


required in such a state of circumstances to ¥ ae until all the 
Th i > 43 ? 
ne r 


rnnds were YP red or being removed.” 
goous were remover or vein’ removed. 





relates to the weight to be given to “cireumstantial testimony,” 
and it is unnecessary to repeat it, as no exception is urged to 
that portion of the charge. To the refusal of the court to give 
the instructions prayed, as well as to the instructions given, the 


plaintifs by their counsel excepted. Upon a verdict for the 
defendant there is 2 motion by plaintiffs for a, new trial upon 
the following grounds: 
First. The verdict of the jury was against the legal evidence 
in the case. 
Second. The court erred in admitting evidence not pertinent 
to the issue, and calculated to mislead the jury. 


Third. The court erred in admittine evidence of t 


7 


of the defendant on other points than that of removal of the 


he intention 
property, viz., as to whether his intention by such removal was 
to defraud his creditors or defeat them in the collection of their 


debts. 


Fourt!. That the court erred in the instructi given to t] 
jury, and in refusing the instructions asked by the plaintiffs’ 


counsel, 


This motion is overruled, the attachment is dissolved, and 


ry 4 


upon the entry of a judgment for the « 


+ 
i 
‘ 
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prayed and allowed, and the appeal being now here for a hear- 
ing, we have an assiennfent of errors as follows: 

First. That the court below erred in permitting evidence to 
go to the jury to show the intent with which the defendant was 
removing his property. 

Second. In permitting evidence to show the value of property 
retained by defendant in the State. 

Third. In its instructions to the jury, in so far as these author- 
ized the jury to decide upon the intent of the defendant in 
1c fairness of the transaction. 


7 
} 


removing his property, and upon tl! 
Fourth. In refusing the two instructions asked for by plain- 
tiffs’ counsel. 
Fifth. In overruling the plaintiffs’ motion for a new trial. 
has received much 


4 


This is a very important case, and it 
thought and consideration. The first conclusion which our 
minds have reached with confidence is that it cannot go off 
upon any litera! and absolute construction of the terms “ actu- 
ally removing his property beyond the State,” as is insisted by 
appellant. The words are, “actually removing his property,” 
and upon the face of the statute these words do not plainly and 
absolutely negative the idea that an actual removing of the 
whole of his property is not intended rather: than the actual 
removing of a part of his property, or vice versa, or that both 
and either is not embraced in the terms used. 

The plain result from the context is that at the threshold we 
are met with many inquiries. For instance: Does the statute 
intend a removal of a part of the property of the defendant ? 
Does it mean a removal of the whole of his property? Does it 
embrace both? Does it embrace a removal with an intention 
to return? Is the removal intended only a permanent removal, 
or (oes it as well include a removal animo revertendi—such a 
1ere visit to a neighbor across the State 
age and horses of the defendant pass the 


remeval as attends a1 
line, in which the earr 
line, and in which his intention is to return, perhaps in a day, 
with his property. Is the property here meant every species 


A 
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of property? Does it embrace a steamboat which at the time 
the debt was contracted was engaged im the usual business of 
trips beyond the State, and when the defendant has done noth- 
ing to impair the debt, and everything is in the same cou/lition 
it was when the debt was contracted? Does it embrace :. bill 
of exchange purchased by a local merchant and transmitted by 
mail to his agent in New York or Charleston with directions to 
collect and apply to his indebtedness at that point? If so, this 
is a2 removal of property beyond the State never to return, 
and the creditor, assuming that only a part of his debt was paid, 
could take out an attachment against his debtor for doing noth- 
ing more in fact than paying a part of this identical debt. 

We do not propose to determine these questions only so far 
as they are involved in this case, and they are here stated only 
to show that it will not do to say that these words express 
plainly and absolutely what shall constitute a removal or what 
is indicated either in amount or character by the words “his 
property.” While the able counsel for appellants agree that 
it is not every removal that is within the meaning and spirit of 
the act, and is willing to let the ordinary rules controlling the 
construction of statutes operate to give this term definition, yet 
these same principles cannot, it is insisted, be invoked in 
the dilemma presented by the statute on its face in the use 
of the terms “/is property” in the connection in which they 
stand, and the argument is that these terms include all and 
every species of property irrespective of amount or character, 
and independent of the general intent of the statute; that such 
is the literal construction, and that such is the only construc- 
tion which can be given consistent with what is claimed to be 
the manifest legislative policy of the State. 

A brief inquiry into the history of attachment proceedings 
will enable us to ascertain with more certainty what is the gen- 
eral purpose, intent, spirit, and effect of these statutes. 

No such process was known at common law, and the proceed- 
ing is traced to a custom of London whereby “if a plaint was 
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afirmed and was returned nzhi/,” the plaintiff had a garnishment 
against debtors of the defendant, and after certain proceedings 
was entitled to judgment. Under these proceedings, without 
personal service upon the defendant, debts due the defendant 
which were not subjects that could be reached by a fi. fa. at 
law, were subjected to his claim. In this and most of the other 
States, while the remedy extends to subjecting debts due the 
defendant by process of garnishment as under the custom, it is 
more comprehensive, extending not only to such sums as may 
be due the defendant, but making equally subject to its grasp 
the entire real and personal estate of the defendant, except in 
so far as local exemptions may protect it, with the additional 
difference, toc, that here there must be either actual or construc- 
tive service of the defendant before judgment. 

It is a special proceeding at law in the nature of a proceed- 
ing iz vem, giving an extraordinary remedy to the creditor 
when the dektor is guilty of any act which manifests fraudulent 
intent, or has a tendency to impair the debt, or to postpone or 
delay proceedings at law for its collection, or when on account 
of non-residence or other-enumerated causes, personal service of 
process cannot be accomplished; thus in effect making the 
property of the debtor the means through which not only no- 
tice is often given of the suit, but by which ultimately, through 
the instrumentality of a judgment, the claim is satisfied. These 
particular facts or causes are as various as the views of the 
Legislatures of the several States, and are such as the different 
interests of commercial or agricultural communities may, in the 
judgment of those who make laws for them, require. There 
is one thing, however, which may be said of this legislation, 
and which is true of every statute as interpreted by the judi- 
ciary, which is, that when there is no concurring fact which 
operates to delay or endanger the debt, or impair the means of 
its payment, by decreasing the amount of property within the 
jurisdiction, or some such like thing, the simple fact that the 
debt is due is never held sufficient. Take the fact of non-resi- 
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dence. Here the debtor is beyond the jurisdiction, while his 
property is within the jurisdiction of the creditor, and we have 
combined two facts: first, the debt is due; second, there is no 
remedy within the jurisdiction where there is property. Ser- 
vice cannot be be perfected at law, except through this quasi 
proceeding tz rem. These facts otherwise operating to post- 
pone the collection of the debt and to send the creditor to the 
jurisdiction of the debtor, unless he has a lien which can be en- 
forced in equity, the remedy by attachment at law is given 
generally against non-resident debtors. It is for reasons very 
like unto those above stated, that 2 remedy is given where th 
party is about to remove out of the State, because the natural 
result of such an act, under ordinary circumstances, is to place 
the creditor in a position differing from that which he occupied 
when the debt was contracted—such a position as hinders its 
collection, or otherwise operates to the detriment of the creditor 
on account of a threatened removal of the debtor’s person be- 
yond the jurisdiction. 

To give the terms “removing his property out of the State 
a strictly literal construction, independent of the intent as well 
as of the effect of the removal proven in each case, would be 
inconsistent with the principles which have obtained in the con- 
struction of similar statutes in other States. 

To admit that the statute covers a case where there is no bad 
intent, where there is perfect fairness, and where the amount of 
the property being removed, in comparison with what is left 
behind, is very small, and the debtor is entirely solvent, and 
the removal is in the ordinary course of trade, is to change en- 
tirely the character of the statute. It is a remedial statute, and 
it should be so construed as to correct the evils which brought 
it into existence, and not to create a greater evil by interdicting 
every species of legitimate trade beyond the confines of State 
jurisdiction, under the penalty of giving every creditor an abso- 
lute lien, with a swift and sure remedy for its enforcement, against 
a debtor guilty of no act either wrong in intent or prejudicial in 
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effect. Such a construction as this would result in the imposi- 
tion of a penalty rather than give a remedy for a wrong, that 
penalty being the creation, by legal process, of a lien upon the 
property of the debtor in favor of the creditor, for an act 
which is attended by the utmost fairness, and which does not 
impair the security or delay the remedy of the creditor. This 
would be to make the law rather a penal than a remedial statute, 
and ‘while operating to give some additional security to the 
creditor, its essential characteristic would be the creation of a 
lien as 2 penalty. 

Such construction ought to be put upon a statute as best an- 
swers the intention the makers had in view, and that intention 
is to be collected from the cause or necessity of making it. Can 
it be said that the results of acts that could in no reasonable 
degree impair the remedy or sceurity of the creditor was the 
cause of this statute? Is the necessity which gave origin to it 
a necessity for giving every creditor a lien upon the property 
of his debtor? for such pro tanto must have been the view of 
the Legislature if you permit the lien to be created in the ab- 
sence of any act which changes the relation of parties, or impairs 
securities, or manifests unfairness, or delays remedies. A thing 
which is within the intention of the makers of a statute is as 
much within the statute as if it were within the letter, (Plowden, 
366) and a thing which is within the letter of the statute is not 
withir. the statute unless it be within the intention of the mak- 
ets. Plow., 18. 

The construction of no other statute has afforded more ample 
illustration of the propriety and necessity for these two princi- 
ples of construction than the attachment law. In Virginia, for 
instance, where the act authorizes an attachment “against a 
person who is not a resident of the State,” we have this case: 
W., living in Virginia, having determined to remove to another 
State, leaves the place where he has resided, and departs for the 
place wher¢ he intends to reside. He is held to be a non-resi- 
dent of the State when he commences his removal, and before 
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he gets beyond the limits of the State of Virginia, within the 
meaning of the attachment law. 12 Gratt., 440. Other cases 
illustrating this principle are 15 Missouri, 657; 5 Conn., 117; 20 
Penn., 144. 

As illustrating the application of the second principle of con- 
struction we have two cases in point—one in Louisiana and the 
other in Mississippi; the last being a case in which the terms 
“removing his property out of the State” were defined and 
construed. The statute in Louisiana authorized an attachment 
where “the debtor is about to remove his property out of the 
State before the debt becomes due.” It was held that the fact 
that the defendant was about to remove a steamboat, his prop- 
erty, out of the State, engaged in her regular trips, was not suf- 
ficient where there was no fraud or intended fraud. 18 La., 367. 
This act was certainly within the letter of the statute, and it 
was as cléarly not within its true meaning or intent. It did not 
come within the mischiefs for which the statute intended to pro- 
vide a remedy. 

In Mississippi an attachment was sued out, and the ground 
assigned was that the defendant “was about to remove his 
property out of the State.” “It appeared that the defendant, 
in pursuance of a previously expressed purpose, had removed a 
part of his property to Louisiana, but that at the time of the 
attachment he had in Mississippi real and personal property 
more than sufficient to pay all his liabilities in that State, which 
he did not remove or intend to remove.” The attachment was 
dissolved, and the court say: “The object of the statute is to 
afford to the creditor a security for his debt in case the debtor 
is about to remove his property out of the State so as to deprive 
the creditor of the collection of his debt in this State. ‘The prin- 
ciple upon which the statute proceeds is the danger of the loss 
of the debt by the removal of the defendant's property, and this 
reason fails and the remedy provided by the statute plainly 
does not apply where the debtor is removing a part of his prop- 
erty but does not remove or intend to remove another part of 
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it, subject to the payment of the debt, amply sufficient to satisfy 
it, and accessible to the creditor’s execution. For when prop- 
erty to such an amount and so situated remains in the posses- 
sion of the debtor, and is not about to be removed from the 
State, it could not be justly said that the creditor’s debt would 
be in danger of being lost by the removal of another part of 
the debtor’s property from the State.” 37 Mississippi, 457; 7 
Humph., 210. 

While these attachment statutes are almost as various as 
there are States in number, it will be noted as a general ruk 
that there is great wnanimity in the judicial construction of lik« 
provisions in them, and that the strict letter of the statute is, as 
a gencral rule, made to yield to its general purpose and intent, 
which purpose is nowhere held or intimated to be to give a 
creditor a lien because his debt is due, and to subject the debtor 
to the penalty of having a present incumbrance upon his estate 
simply because his debt is due and he permits it te remain un- 
paid. This is the result of the doctrine urged by appellants 
when submitted to the test of close analysis. The able counsel 
for the appellants in this case admit that the case in Mississippi 
is in conflict with their view that “the only questions are, Is it 
his property, and is he actually removing it out of the State?” 
but it is insisted that while that case may be good authority 
under the Mississippi statute, it cannot be so here, because “the 
statute policy ” of Mississippi is different from the statute policy 
of Florida. Is this correct? The attachment law of 1845 in 
this State gave the remedy when the debt was actually due and 
the party from whom it was due was actually removing out of 
the State, or resided beyond the limits thereof, or absconded or 
concealed himself so that the ordinary process of law could not 
be served upon him, or was removing his property beyond the 
limits of the State, or secreting or fraudulently disposing of the 
same for the purpose of avoiding the payment of his just debts. 

The present law gives the remedy when the debt or sum de- 
manded is actually due, and upon affidavit that the party has 
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reason to believe that the person from whom it is due will 
fraudulently part with his, her, or their property before judg- 
ment can be recovered against him, her, or them, or is actually 
removing his, her, or their property out of the State of Florida, 
or about to remove it out of the State, or resides beyond the 
limits thereof, or is actually removing or about to remove out 
of the State, or absconds or conceals himself or herself, or is se- 
ereting his or her property or fraudulently disposing of the same. 

It is thus seen that in the new statute the words “so that the 
ordinary process of law cannot be served upon him,” are omit- 
ted after the words “absconds or conceals himself’? and the 
words “for the purpose of avoiding the payment of his just’ 
debts” are omitted from the last clause of the old statute, 

The purpose of the Legislature in the first omission was 
simply to dispense with any inquiry as to whether a party who 
had absconded or concealed himself had so absconded that the 
ordinary process of law could not be served, and its purpose in 
the last omission was simply to obviate the necessity of prov- 
ing that the sole purpose of a party who was removing his 
property from the State, or secreting or fraudulently disposing 
of it, was to avoid the payment of his just debts. That is to 
say, when it was established that the party was actually re- 
moving his property out of the State, under the old statute it 
was necessary to go further, and to allege and prove its purpose 
to be to avoid the payment of just debts; while under the new 
statute, whatever might be its purpose, if the removal endan- 
gered the debt of the creditor, or was made with wrong intent, 
it was such a removal as came within the statute, and to this 
extent was the remedy of the creditor extended. Besides, the 
Legislature, no doubt, conceived that proof that the purpose of 
a fraudulent disposition of property was to avoid the payment 
of a just debt was unnecessary, as it would be difficult to 
establish a fraudulent disposition when the purpose was to 
accomplish the payment of a just debt; that is to say, this 
clause in the old law, so far as the secreting and fraudulent dis- 
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position of property was concerned, was entirely useless and 
improper. It is doubted whether those terms in the old statute 
qualified the words “removing his property beyond the limits 
of the State ;” indeed, a correct construction of the sentence 
makes them qualify and limit only the terms “secreting or 
fraudulently disposing of the same ;” but this is immaterial, as 
in either event the conclusion reached by appellants is not the 
legitimate result or effect of the modification. 

How is it with the statutes of Mississippi ? 

They provided for an attachment upon the ground of a re- 
moval of property out of the State by the debtor, and in addi- 
tion to this there was a special clause in the law requiring that 
the “act should be construed in all courts of judicature in the 
most liberal manner for the detection of fraud, the advance- 
ment of justice, and the benefit of creditors,” and a careful ex- 
amination of the attachment statutes of that State will show a 
“statute policy ” certainly not behind this State in manifest- 
ing an intent and purpose to advance the interest of the eredi- 
tor, and to secure to him remedies in all cases where there is 
any danger to his debt. 

We are clearly of the opinion that the giving of such a con- 
struction to the statute as appellants contend for, would be in- 
consistent with every adjudicated case which reaches the ques- 
tion, as well as opposed to the manifest spirit, purpose, and in- 
tent of the statute. 

Having thus taken a general view of the statute, it only re- 
mains to apply these principles to the special matter of this 
case. 

It appears that one Simon H. Frank, the agent of a person 
living in Michigan, and the defendant, were doing business as 
merchants in Pensacola, both occupying the same store, the 
daily sales of the goods of Frank being returned to him “ every 
night,” each of the parties selling the goods of the other as 
called for. 

During a temporary absence of the defendant in an adjoin- 
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ing county, Frank packed up his portion of the goods and re- 
moved them from the common store-house with the intention of 
removing them to Pollard, Alabama. Subsequently, as Frank’s 
stock was incomplete, he proposed to the defendant that he 
should add some of his goods and complete the assortment of 
stock, which proposition defendant agreed to, and three boxes 
of his goods, amounting in value to six hundred dollars, were 
added, with the understanding that they were to be sent to 
Pollard, Alabama, and that the parties were to share the profits, 
These goods, while being removed out of the State, are attached 
by the plaintiff. It is in proof that the defendant was indebted 
in New York three or four thousand dollars, and that when the 
attachment was levied he had in his store in Pensacola from 
eight to ten thousand dollars worth of goods, and that there 
was due and owing him about two thousand dollars in Pen- 
sacola. 

On the other hand, it is also in evidence that ‘about three 
weeks before the attachment defendant promised Albert Hyer 
that he would proyide for the payment of certain notes held by 
him by making deposits of his daily sales with him, and that 
about this period “there were auction sales at his store on two 
or three nights,” and on one occasion in the day time. The 
amount of goods thus sold does not appear. There were pay- 
ments amounting to two hundred and fifty dollars made to 
Hyer by defendant, which were directed to be applied to rent 
account, and the defendant in his testimony states that the bal- 
ance went to pay necessary daily expenses. 

It is clear from what has been stated in the foregoing portion 
of this opinion, that the instructions asked for by plaintiff were 
properly refused. It is not seen how any state of facts would 
justify them. Any removal of goods or property, however 
small in amount or whatever is their character, which is made 
with the intent of avoiding the payment of debts, is within the 
mischief which it was the purpose of the statute to correct, and 
accepting the facts as they appear in testimony in this case, the 
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instruction of the court covering this point, as well as submitting 
the question of the fairness of the transaction under all the cir- 
cumstances to the jury, was entirely proper. What has been 
said disposes of the first, third, and fourth errors assigned, and 
the second and fifth remain to be considered. 

The second is that the court erred in permitting the intro- 
duction of evidence to show the value of the property retained 
by the defendant in this State. 

There is no error here, Indeed, did it not appear to this 
court from 2 general review of this case that the jury had 
passed upon this fact, and had found that the amount of prop- 
erty being removed was very small, and that the property re- 
maining in the jurisdiction was amply sufficient to more than 
satisfy the debt, and in their judgment there was no danger of 
loss of the debt by the removal, we would be inclined to direct 
a new trial; for it is the opinion of the court that in such a 
case as this,#if the property remaining is not amply sufficient 
under all the circumstances of the case, then it is such removal 
as is within the statute, and this, too, independent of any ques- 
tion of intent. There must be no doubt of the solvency of the 
party. 

Any other view would permit the debtor to remove all of his 
property beyond the jurisdiction, in the event he proved it was 
his purpose to remove it to a point where it could be made 
more available for the purpose of paying his debt, which can- 
not be. 

The fifth assignment is that the court erred in overruling the 
motion for a new trial. The grounds for this motion are set 
out in the preceding portion of this opinion. What has been 
said disposes of all the grounds upon which this motion was 
based except the first, which ‘is that the verdict of the jury was 
against the legal evidence. 

All of the evidence admitted was proper, and while the facts 
appearing in the testimony are of such character as to create 
doubt as to the intent and purpose of defendant in this removal 
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of goods, yet this question being passed upon by the jury, such 
a case is not presented by this record as would justify this court 
in directing the verdict to be set aside. 

It would have been proper in this case ior the court to have 
extended its charge to other points than that of intent which 
were properly raised by the testimony, thus, for instance, the 
point as to the danger of loss of the debt by the removal, inde- 
pendent of the question of intent; such a charge being appli- 
cable to that evidence which related to the amount of goods 
being removed, the amount retained, and the solvency of the 
party. It is not perceived, however, that the omission to 
charge upon those facts resulted to the prejudice of the appel- 
lant. Besides, while it is true that if the court assumes to 
charge at all, it ought to charge on the whole law, yet it is set- 
tled that a party cannot, upon error, avail himself of any 
omission in this respect, unless he has called the matter to 
the attention of the court below by a prayer for an instruc- 
tion covering the point. 9 Fla. 176; 2 Pet., 15. 

The judgment is affirmed. 


HART, J., dissented, and delivered the following opinion: 


This is an action of assumpsit under our attachment law. 

The affidavit was made under the statute approved December 
20th, 1859, which provides: “ That from and after the passage of 
this act, (the) writ, of attachment now authorized by (the) stat- 
utes of this State to be issued where the debt or demand is 
due, shall in no case be issued unless the party applying for the 
same, or his agent or attorney, shall first make oath in writing 
before a justice of the peace or clerk of the circuit court, as is 
now provided by law, that the amoynt of the debt or sum de- 
manded is actually due, and also that he or she has reason to 
believe the party from whom it is due will fraudulently part 
with his, her, or their property before judgment can be recov- 
ered against him, her, or them, (as the case may be,) or is 
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actually removing his, her, or their property out of the State of 
Florida, or about to remove it out of the State, or resides be- 
yond the limits thereof, or is actually removing or about to re- 
move out of the State, or absconds or conceals himself or her- 
self, or is secreting his or her property, or fraudulently dispos- 
ing of the same,” and alleges that Nassitts is justly indebted to 
Haber & Co. in the sum of four hundred and four dollars and 
eighty-eight cents, which amount is actually due, and that the 
said William W. Nassitts is actually removing his property out 
of the State of Florida. The attachment bond was made, ap- 
proved, and filed, and the writ was issued and executed by at- 
taching fifteen boxes of assorted merchandise pointed out as the 
property of Nassitts, and by notifying Nassitts. The plaintiffs 
then filed their declaration, and afterwards the defendant filed 
two affidavits for dissolution of the attachment. The statute 
providing for dissolving attachments is as follows: “ The courts 
respectively to which such attachments are returnable shall be 
always open for the purpose of hearing and deciding motions 
for dissolving such attachments, and in any such case, upon 
oath made and tendered to the court that the allegations in the 
plaintiff’s affidavit are untrue, either as to the debt or sum de- 
manded, or as to the special cause assigned, whatever it may 
be, for granting the attachment,then in every such case it shall 
be the duty of the court to hear evidence upon the issue so pre- 
sented ; and if, in the opinion of the court, the allegations in 
the plaintiff’s affidavit are not sustained and proved to be true, 
the said attachment shall be dissolved. Provided, That if the 
party, defendant, shall demand the same, a jury shall be empan- 
nelled to try the issue joined as aforesaid.” T.D. The affidavits 
of the defendant Nassitts alleged that “the allegations in the 
plaintiffs’ affidavit as to the special cause assigned for the issu- 
ance of said attachment are untrue; that said defendant was not 
removing his property beyond the limits of the State of Florida 
as alleged in the said affidavit, but was only forwarding a few 
of his goods for sale in an adjoining State in the course of his 
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trade.” Thereupon a jury was empannelled, evidence taken, 
the jury rendered a verdict for the defendant, and the court 
gave judgment dissolving theattachment. The bill of. excep- 
tions gives the evidence, the rulings of the court, and its charge 
to the jury. 

It is not necessary for the purposes of this opinion to state 
the evidence in detail. The court, against the objections of the 
plaintiffs, admitted evidence of the purpose or intent of the de- 
fendant in removing his property, which was the only question 
raised in the case, and charged the jury as follows: “ If in this 
ease you believe from the testimony that the defendant at the 
time of suing out the attachment was removing his property 
out of the State of Florida, you should find for the plaintiff 
unless you are further satisfied that it was not done with the 
intent of avoiding the payment of his debts. It will be suffi- 
cient on this issue for the plaintiffs to prove that the defend- 
ant was removing his property out of the State, but it will be 
incumbent on the defendant to show the fairness of the trans- 
action, unless it should appear from the testimony adduced 
against him. It will be competent for you to consider all the 
facts proved before determining as to the intent of the defend- 
ant in the transaction, and if you believe that it was to avoid 
the payment of his debts, you should find for the plaintiffs. It 
is not necessary that the defendant should have been removing 
all his goods, but if the testimony satisfies you that he was re- 
moving any of them out of the State with such intent, you 
should find for the plaintiffs, for the plaintiffs would not be re- 
quired in such a state of circumstances to wait until all the 
goods were removed or being removed. You should regard 
rather the intent of the party than the proportion the goods 
in question bear to the whole amount of the defendant’s goods. 
It is competent for you to consider circumstantial testimony. 
It should be received with caution, but it is admissible, has al- 
ways been such, and may rise so high in the scale of testimony 
as to generate full conviction. Its sufficiency consists in its 
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capacity to satisfy the conscience and understanding of the 
jury. You will give to such testimony in this case the effect to 
which you think it entitled. If there is any discrepancy be- 
tween the statements of the witnesses you should reconcile 
them if you can, but if you cannot do so you must decide for 
yourselves which you will believe, for you are the exclusive 
judges of the credibility of the witnesses.”’ 

The plaintiffs requested the court to charge the jury as fol- 
lows: 

First. If the jury believe the defendant was removing his 
property beyond the limits of the State they must find for the 
plaintiffs on this motion. 


Second. If the jury believe the defendant was removing 
any portion of his property beyond the limits of the State they 
must find for the plaintiff on this motion. Which the court re- 
fused to do. 

After verdict, the plaintiffs moved for anew trial on the fol- 
lowing grounds: 

First. The verdict of the jury was against the legal evidence 
in the case. 

Second. The court erred in admitting evidence not per- 
tinent to the issue and calculated to mislead the jury. 

Third. The court erred in admitting evidence of the intention 
of the defendant on other points than that of removal of the 
property, viz.: as to whether his intention by such removal was 
to defraud his creditors or defeat them in the collection of their 
debts. 

Fourth. That the court erred in the instructions given to 
the jury, and in refusing the instructions asked by plaintiffs’ 
counsel. 

The motion was overruled, and as by the judgment of the 
court the attachment was dissolved, the plaintiffs took their 
appeal. 

The defendant proved good intentions on his part, and under 
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the rulings and charge, the jury had no alternative but to find 
the verdict for him. The issues required by that part of the 
act of 1859 which these plaintiffs invoked, and by the ‘act for 
dissolving attachments, taken together, are only “as to the 
debt or sum demanded, and as to the special cause assigned.” 
The latter is the point in this case, and it was correctly as- 
signed. Does the statute authorize a departure from it, a side 
issue, a collateral question as to intent to be raised, by which 
the plaintiffs may be divested of their lien obtained by comply- 
ing fully with all of its several stringent requirements? | 
think not. The statute provides for cases in which creditors 
are about to be deprived of their lawful rights by acts aécom- 
panied by fraudulent intent, and also for some cases in which 
they may be deprived of them without such intent, and, in- 
deed, with the very best of intentions. There is no room for 
construing the latter to mean the same as the former. The case 
of a non-resident, for example. 

The affidavit of the defendant denied the truth of the special 
cause assigned in the plaintiffs’ affidavit, and in the same sen- 
tence plainly showed that it was true, but that he, the defendant, 
had good intentions. This made no issue as to “the special 
cause assigned” as authorized by the statute, but suggested 
another issue not provided for in such case. He had not com- 
plied with the requirements of the statute for dissolving at- 
tachments, and had no cause in which to make a motion to dis- 
solve. This he seemed to see, for twelve days afterwards, 
at said term, he filed his second affidavit, simply alleging that 
“the special cause assigned for the issuance of said attachment 
is untrue, and that said attachment ought to be dissolved.” 
Under the statute, the “oath made and tendered to the court ” 
by the defendant, must be not only “that the allegations in 
the plaintiffs’ affidavit are untrue,” but it must go farther, and 
allege, not mere matter of law, as that the attachment ought to 
be dissolved, but that it is “ untrue either as to the debt or sum 
demanded, or as to the special cause assigned, whatever that 
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may be.” Either as to the debt, as, for example, that it is not 
due, or as to the sum demanded, as, for example, that it does 
not amount to that sum, or as to the special cause assigned, as, 
for example, that he is not actually removing his property out 
of the State, but only to some other part of the State. At all 
events, the “issue” to be “presented” must be confined “to 
the debt or sum demanded, or the special cause assigned,” and 
no other debt or sum or special cause except that which is “ as- 
signed ” “in the plaintiff’s affidavit ” will answer. The first 
affidavit, still on file and constituting a part of the record of 
the cause, plainly showing the special cause assigned in the 
plaintiffs’ affidavit to be true, the court should have refused to 
consider this second affidavit, and should have overruled the 
motion. For if the causes assigned were all true, there could be 
no room for dissolving the attachment. 

In cases like this, where there are no pleadings but the affida- 
vits, and no issues but what they contain, if the affidavits go 
outside of the law to present facts and issues not provided for 
by the statute, it is the duty of the court in its charge to the 
jury, or, if a jury has not been demanded, in its rulings to treat 
all such collateral allegations as nullities, and to prevent them 
from influencing the verdict or decision; hence, if the court 
rules otherwise, and no exception to that ruling appears to have 
been taken or noted at the moment, but that a charge embody- 
ing the law correctly was requested to be given to the jury and 
was refused, and that the point was again made upon motion 
for a new trial and overruled, and that that last ruling was 
excepted to and assigned upon appeal as error, the rule re- 
quiring facts not otherwise of record to be embodied in the 
bill of exceptions is not infringed. It does not appear that 
these affidavits of the defendant were objected to otherwise 
than substantially in instructions asked to be given by the 
court to the jury, which were refused, and in a motion for new 
trial, which was overruled, and in the assignment of errors; but 
as no other course is wholly practicable under these statutes 








624 SUPREME COURT. 














F, A. Haber & Co. vs. William W. Nassitts—Dissenting Opinion of Hart, J. 


$<. —_ —— —— —_- 





in such cases, that pursued must be held to be sutlicient to 
enable this court to act upon errors in the said affidavits. 

The defendant in his first affidavit had voluntarily estopped 
himself from making any issue of fact “as to the special cause 
assigned in the plaintiffs’ affidavit,” by thus clearly showing of 
record that the special cause assigned in the plaintiffs’ attidavit 
was true in point of fact ; but he was seeking to present some 
other special cause, or some explanation of that which was as- 
signed. He was not seeking to meet the issue required im the 
statute and “ presented in the plaintiff’s affidavit,” but to evade 
it by alleging something about his removing only a part of his 
property, and about his doing it in the course of his trade. 
There is not the remotest suggestion of any such issue in the 
few words which the statute authorizes the creditor to use. if 
the defendant would not in his affidavit join in “ the issue ten- 
dered in the plaintiffs’ affidavit,” the statute gave him no right 
to demand a jury, forthere could be no other lawful issue of fact 
to try. 

A jury was empanelled to try something that the creditor was 
nowhere informed in the statute he would have to meet. He 
was not required to know that the property being removed and 
which he attached actually in transitu was only a part of the 
debtor’s property, nor that he had any left behind, nor with 
what purpose or intent the debtor was removing it. How could 
he ‘now the intention, even if told ? Thus wholly uninformed 
of what character of proof the defendant would be allowed to 
adduce, thrown out into the broad and uncertain field of inten- 
tions, of which the part of the statute which he was authorized to 
invoke, and which he had invoked, had furnished him no notice, 
he was obliged to come before the court, he might suppose to 
prove what the defendant had already in the record conclusive- 
ly proven for him, and to disprove whatever the defendant could 
by testimony urge as to his own intentions. He had complied 
with every requirement of the statute, and knew that he could 
easily prove all that it required of him, and may very properly 
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have felt that he was in no danger of losing that suit nor of hav- 
ing costs and damages to pay ; he could see in, the statutes 
that the defendant might replevy, in which event he would 
have a bond and approved sureties in place of the property, but 
he could not see in the statutes providing for his case, that the 
defendant might destroy his attachment, and subject him to 
costs and damages, by proving good intentions. 

Language cannot be more plain than that of the statute now 
under consideration : “actually removing his property out of 
the State.” This is all. I can see no sound reason for a con- 
struction that cannot be made without at least virtually adding 
the words with fraudulent intent. That would be to introduce 
a different. question, and one already fully legislated upon and 
provided for. Arguments drawn from ideas and opinions con- 
cerning the legislative and commercial policy and interests of 
the State, and the abstract rights of debtor and creditor, belong 
rather to the legislator than to the judge, and have properly no 
place in judicial opinions or decisions. If the language of a 
statute is itself doubtful or contrary to common reason there is 
room for the application of the wise rules of the common law for 
construing statutes. There is nothing doubtful nor unreasona- 
ble in this statute ; especially is there no sound reason for con- 
struing it so as to add to it something about the good intentions 
with which a debtor may carry his property out of the State and 
lose it. If justice has its losses to trade, commerce, and credit, 
its compensations far exceed them. If the honest debtor re- 
stricts his business operations or his pleasures until he pays his 
debt, being due, the rewards of his wisdom will be ample. 

Counsel for the appellee asks, Can it be seriously insisted that 
these words in the act must be taken without any limitation 
whatever ? Will any removal of property, however insignifi- 
cant, casual or honest, come within*the meaning of the law ? 
Would the law in question apply to the removal of merchandise 
out of the State in the-regular course of trade, to the shipment 
of articles manufactured here for a market abroad, and where 
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alone such articles would command a reasonable price ? Would 
it be held to apply toa casual removal of the horses and carriage 
of a citizen upon a visit to a neighboring State? In answer it 
may be asked, why not ? Why should not a delinquent debtor 
be expected to restrict himself in his business affairs and his 
pleasures in order to do justice to his creditor and pay his debt, 
even by sacrifices if necessary ? He is in breach of his contract. 
The debt isdue. The creditor may inevery respect be as needy 
as he, indeed may be suffering, and is certainly as much entitled 
to the aid of the law. Ordinarily the commercial creditor de- 
sirous of retaining the custom of his debtor does not appeal to 
the law until he sees danger of the loss of his claim, nor the 
poorer creditor until compelled by his necessities ; and when he 
sees the very danger which the law recognizes, and invites his 
attention to, and he invokes its aid, he little suspects that, with- 
out any fault on his part, he may thereby become involved in 
still greater difficulties. Ifthe debtor is actually removing his 
property out of the State, the creditor is not barred of his remedy 
by his debtor’s intentions. They may be good, but the statute 
places no reliance upon them. The debtor himself cannot rely 
upon them ; every day and hour they may be thwarted with the 
best intentions, his ship may be sunk or other property lost, and 
the creditor wholly: lose his just claim to the security. 

Counsel for the appellants wisely argue that “ the debtor can- 
not justly complain that the arm of the law constrains summary 
proceedings for obligations he has neglected or failed to meet, 
and the security for which he is lessening by transfer of property 
to another State.” * * * “Now did not the legislature by its 
last amendment of the statute manifestly intend to remove all 
doubt as to the line, fixing it definitely and restrictively upon the 
simple act of removing the property ? To permit a more en- 
larged scope places the right of the creditor in hopeless confu- 
sion and uncertainty. He could never know when the writ was 
allowed him, and even if the debtor were removing his whole 
property, if the intent is to enter into the gist of the act there 
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might be proof to show ‘the fairness of the transaction’ which 
* * * would be fatal to the creditor.” 

I have stated more than I would but for an intimation that 
this opinion is not in accordance with the adjudications of emi- 
nent jurists of the highest authority in some other States, I well 
know and fully recognize the danger of doing wrong by depart- 
ing from the beaten track, and never will fail to yield much to 
the wisdom of their interpretations of the law. If any of them 
have decided differently under like statutes and similar cireum- 
stances, nothing but the most solemn convictions of conscientious 
duty could induce me to depart from the line of interpretation 
marked out by them. After some search, however, I have not 
found what appeared to me to be precisely such a case, or one 
clearly in point, and so do not yet feel obliged to admit the ac- 
euracy of the intimation. 

After much careful and anxious consideration of the case, 
and of the rules and principles of law involved in it, fully recog- 
nizing, and I trust appreciating, the high qualifications of the 
learned judge who presided in the circuit court, with cordial 
respect for his well-known abilities as a jurist, my mind reluc- 
tantly concludes that the appeal was well taken, the assignment 
of errors should be sustained, the judgment of the circuit court 
reversed, and the cause remanded to that court for correct pro- 
ceedings. 
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W. A. Work & Son, Piarntirrs tv Error, vs. Henry T. Trrus, 
DEFENDANT tN Error. 


A party suing out an attachment describes himself in the affidavit as 
agent of the plaintiffs in the action. In executing the bond required under 
the statute he fails to describe himself as agent of the plaintiffs, “ the bond 
purporting to have been given by him in person,” omitting any statement 
to the effect that he was the agent or attorney, and conditioned to be void 
if in case the attachment was dissolved the plaintiffs in the suit (naming 
them) would pay all damages and costs the defendant might sustain in 
consequence of improperly suing out the same. 

Held: That the bond is fatally defective, it not appearing therein that 
it was executed by the plaintiffs, their agent or attorney; that the princi- 
pal in the bond being described in the affidavit as agent of the plaintiffs is 
not sufficient to cure the defect, and that the omission cannot be remedied 
by amendment. 


Writ of Error to the Circuit Court for Duval county. 


On the 15th day of August, 1867, a suit in assumpsit by at- 
tachment was commenced in the circuit court for Duval county, 
by W. A. Work & Son, against Henry 'T. Titus. An affidavit, 
bond, and precipe were duly filed as of that day, a writ of at- 
tachment issued, and certain goods of the defendant were at- 
tached thereon. 

The affidavit was made by George D. Gilchrist, and described 
him as agent of the plaintiffs. 

The bond, in the usual form, with two sureties, was executed 
by said Gilchrist as principal, “upon condition that W. A. 
Work & Son pay all costs, damages,” d&c., “to defendant,” &e. 

On the seventeenth day of September following, the defend- 
ant moved the judge of said court, in vacation, to dissolve 
said attachment, on the ground that the bond filed in the cause 
was not in compliance with the statute in such case made and 
provided, inasmuch as it did not describe said Gilchrist as agent, 
or state that it was executed by said plaintiffs or by their agent. 
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The judge ruled that the bond was not in compliance with the 
statute. To which ruling the plaintiffs excepted, and moved to 
amend. The motion being granted, the plaintiffs, by their at- 
torneys, proposed to amend by themselves adding the word 
“agent” after the name of said Gilchrist, the principal in the 
body of the bond. Whereupon the judge ruled that the 
amendment proposed must be made by said Gilchrist in person, 
and as he was not present, the attachment was dissolved and 
the case dismissed. ‘To this ruling the plaintiffs also excepted. 

Fleming & Daniels for Plaintiffs in Error. 

1. Is the attachment bond filed in this case sufficient under 
the statute ? 

A writ of attachment “ shall in no case be issued unless the 
party applying for the same, or his agent or attorney, shall first 

‘ make oath in writing that the amount of the debt or sum de- 
manded is actually due,” &c. Thomp. Dig., p. 367, sec. 2. 

By an examination of this section, the terms of which consti- 
tute the foundation of the writ, we perceive that though the 
language of the Legislature is negative, the intention is posi- 
tively to direct that the writ be issued whenever the require- 
ments of the statute are met. 

The requirements of this section were fully met when George 
D. Gilchrist presented himself to the clerk of the court as 
agent of W. A. Work & Son, and having established to the 
satisfaction of that officer that he was the agent, took the oath 
prescribed, describing himself in the affidavit as “agent” of 
said W. A. Work & Son. 

An affidavit by the agent or attorney made to procure a gar- 
nishee summons need not state affirmatively the character of 
the affiant ; the use of the word agent, or attorney, by way of 
recital or description, is sufficient. 2 Mich., 555. 

“Tt is not necessary that the affidavit for an attachment, 
when made by a person other than the plaintiff, should state 
that the affiant made it for the plaintiff.” 18 Ark., 236. 
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The presumption is, that the ies before issuing the writ of 
attachment upon application of the agent, required legal evi- 
dence of authority of agency. 5 Howard, Miss., 581. 

In the affidavit in this case, the affiant is described as agent 
of W. A. Work & Son. His agency is sufficiently set forth, 
and becomes a matter of record. ‘The bond is entitled as of the 
suit of his principals. He makes himself responsible for their 
acts. There is no ambiguity on the face of the record as to the 
character in which he presents himself before the court. 

If the fact of agency were denied, it should have been taken 

.dvantage of by plea in abatement. Doe vs. Martin, 23 Miss, ; 
| Cush., 588. 

Sec. 4, page 368, Thomp. Digest, says: “ No attachment shall 
issue until the party applying for the same by himself, or by his 
agent or attorney, shall enter into bond, with two good and snf- 
ficient securities, payable to the defendant,” &e. 

“Though the policy of the attachment law ‘was to facilitate 
the collection of debts by giving an additional remedy to the 
creditor, yet the main object of that part of the statute before 
us was to protect the debtor from an improper use of that rem- 
edy, by requiring two good and sufficient securities to the bond. 
This object can as well be accomplished where the agent exe- 
‘ cutes the bond in his own name as in the name of his principal. 

- = ° . * In this case, the agent having 
executed the bond in his own name, and given two good and 
sufficient securities, the end and purpose of the law, in our opin- 
ion, was complied with, while the consistency of the statute is 
preserved.” 5th Fla., 280. Also see 7 How., Miss., 358; 2 8. & 
M., Miss., 266 ; 20 Tex., 221; 18 Ark., 236. 

In the case cited from 5 F 7 it is evident that the bond con- 
tained no recital of agency, ana in that particular was precisely 
similar to the bond in the case now before this court. 

2. Leave having been granted by the court below to amend 
the bond, was it error in the court to refuse the application to 
amend by inserting the word “ agent” after the name of George 
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D. Gilchrist in the body of the bond, in the absence of said 
Gilchrist ? 

The amendment proposed would have worked no change in 
the instrument. Its legal effect would not have been varied in 
the slightest degree. Had said Gilchrist described himself as 
agent in the body of the bond, he would still have been bound 
thereby in his individual, and not in his representative charac- 
ter. Had the amendment been permitted, the sureties would 
still have been his personal sureties—without any increase, 
diminution, or change whatever in their liability. 

The right to amend is given by sec. 74 of the Act known as 
the “ New Pleading Act,” approved Feb, 8th, 1861, which re- 
cites: “That it shall be the duty of the courts of this State, 
and the judges thereof, at all times, to amend all defects and 
errors in any proceeding in civil causes,” &c. The attachment 
bond was a proceeding—every step in a cause is a proceeding ; 
the cause was 2 civil one, and it was pronounced defective. 
The language of the statute is imperative ; the amendment 
should have been permitted. 


Wheaton & Andrews for Defendant in Error. 


Hon. T. T. LONG, Judge of the Suwannee Circuit (who sat 
in this case in place of Baker, J., disqualified), delivered the 
opinion of the court. . 


The rulings of the court excepted to and relied on are as 
follows : 

ist. That the court erred in holding that the bond was insuf- 
ficient, “inasmuch as George D. Gilchrist, the party principal 
thereto, is not described in the said bond as agent of plaintiff; 
nor does it appear that said bond was executed by the said 
plaintiffs or their agents.” 

The statute requires, before a writ of attachment can issue, 
that the parties suing out said attachment must make the 
necessary affidavit, and enter into bond, with two good and 
sufficient securities. A failure to make the proper affidavit in 
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terms of the law, or to give the bond as prescribed by the 
statute, authorizes the judge of the court, cither during the 
term of the court or in vacation, to dissolve the same. Does 
the bond given in this case come up to the requirements of the 
statute? Did the plaintiff, his agent, or attorney give the re- 
quired bond? We think ‘clearly not. The bond purports to 
have been given by George D. Gilchrist in person. In no part 
of the bond does it appear that he was the plaintitl, the agent, 
or attorney; and for aught we know from the bond, it is a 
voluntary act of a stranger to the proceedings. There is no re- 
cital in the body of the bond that he is a party in interest, or 
agent, or attorney; but to the contrary, that W. A. Work & 
Son are the plaintiffs. The bond is separate and independent of 
the affidavit, and must stand or fall upon its own merits. Was 
the objection to the bond that it was merely informal, or a 
clerical mistake, it doubtless could be amended, znd would not 
be held void against the obligors. In statutory proceedings, 
whilst the court is not disposed to construe the statute with too 
great rigor, it is equally unwilling to depart from settled princi- 
ples, especially when in thus departing it conflicts with the 
statute itself. The statute governing this class of proceedings 
is precise and positive, and admits of no doubt or ambiguity, 
and evidences to the mind‘of this court that the bond is fatally 
«defective. « 

The other point taken is, can a party amend the bond as de- 
sired and asked for by plaintiff’s counsel? If such an amend- 
ment could be made, it would impair the lien of defendant, if 
not entirely destroy it. The sureties were bound with one 
George D. Gilchrist, and not George D. Gilchrist, agent. The 
amendment would entirely change the character of the bond. 
Even if Gilchrist were present in person, he could not change it, 
especially when there is no evidence whatever that he is, or was 
at the time of signing said bond, the authorized agent of plain- 
tiffs ; and this court will not seek to ascertain that fact by tes- 
timony dehors the record. 
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The “ Act to Amend Pleading and Practice in Courts of this 
State,” (pamphlet laws, 1860,) making it the duty of the courts 
of this State to amend all defects and errors in proceedings in 
civil causes, cannot be so construed as to allow parties ad libitum 
to change the character of a bond, or amend the defects in the 

affidavit upon which the bond was given. 

The judgment of the court below is affirmed. 


Norr.—This case was decided before the organization of the 
present Supreme Court, and should have been reported in Part 
L of this volume of reports, but was omitted.—[Reporter. 








Micuare. A, Cironts, SHerirr or Marion Country, PLArntirr 
‘in Error, vs. H. L. Ritcu, Derenpant in Error. 


1. A judgment is a general lien upon real estate, and a court of law can- 
not control that general lien by directing execution of the judgment against 
specific portions of the property of the defendant in execution to the exclu- 
sion of other portions equally subject to the general lien, on account of 
equities claimed to exist in favor of a person nota party to the judg- 
ment or execution. 


This was a writ of error to the Circuit Court for Marion 
county. 
The facts are fully stated in the opinion. 


E. M. I? Engle, for the Plaintiff in Error. 
S. M. G. Gary, for the Defendant in Error. 
WESTCOTT, J., delivered the opinion of the court : 


Adam L. Eichelberger is indebted to H. L. Ritch, the peti- 
tioner in the court below, in the sum of twelve thousand dollars, 
which is secured by mortgage upon certain real estate of Eichel- 
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berger in Marion county. At the date of the execution of this 
mortgage it is alleged that an examination of the offices of sheriff 
and clerk of the county disclosed no unsatisfied executions 
against the mortgagor, and a certificate of the clerk to the effect 
that no liens existed on the property was given. There was, 
however, at the time, in the hands of the ex-sheriff of the county, 
an unsatisfied execution against the mortgagor and Jacob W. 
Kichelberger and John B. Eichelberger in favor of one William 
Royall for the sum of six hundred and thirty-seven dollars and 
ninety-four cents. Upon this execution sundry payments had 
been made. 

After the execution of the mortgage, upon application to the 
court, this execution was renewed for the balance alleged to be 
due, and was levied upon the lands embraced in the mortgage 
to Ritch, while other executions bearing date since the date of the 
mortgage were levied upon other lands of Eichelberger, the de- 
tendant in execution. Under this state of facts, Ritch, the mort- 
gagee, files a petition in vacation before the judge of-the circuit 
court setting up the facts before stated, as well as that the land 
upon which the executions junior to the mortgage were levied is 
of sufficient value not only to satisfy these executions, but as 
well all liens superior to the mortgage, including the execution 
in favor of Royall, and that the other defendants in execution 
with Eichelberger are possessed of sufficient property to satisfy 
the Royall execution, and prays “a rule nisi against Michael 
Clonts,sheriff, to show cause why said mortgaged lands have been 
levied upon, and why he does not levy and sell other property 
of the said Adam L, Eichelberger to satisfy all executions of su- 
perior lien to the said mortgage in favor of the said H. L. Ritch; 
and that if the said other lands be insufficient to satisfy said exe- 
cutions, then, and in that event, to proceed with the sale of the said 
mortgaged lands mentioned to satisfy the balance due thereon 
after the proceeds of the said sale shall be exhausted, unless, also, 
the said H. L, Ritch, or his attorney, shall fail to pay balance so 
found to be due as aforesaid, and that unless the said sheriff shall 
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show to this honorable court good and sufficient cause, that the 
said rule nist be made absolute; and that until said cause shall 
be shown the said sheriff be enjoined from any proceedings 
which will prejudice the security of the said H. L, Ritch until the 
further orders of this honorable court,” &e. 

The judgment of the court, after demurrer, and motion to dis- 
miss, and various proceedings, which it is unnecessary to men- 
tion further than to say they bring, in every aspect of the case, 
the matter of irregularity and jurisdiction to the attention of the 
court, was as follows: 

“Upon reading and considering the petition and answer in the 
above cause, it is ordered, that the lands mentioned in said peti- 
fion, and which are contained in the indenture of mortgage by 
Adam L. Eichelberger to H. L. Ritch, bearing date 16th March, 
i866, shall not be sold to satisfy executions of superior liens to 
said mortgage until the proceeds of the sales of all other lands 
of the said Adam L, Eichelberger have been exhausted to satisfy 
the same, and then only in the event H. L. Ritch, his agent or 
attorney, shall fail to discharge and satisfy such deficiency after 
said proceeds have been exhausted.” 

A writ of error now brings this judgment here for review, and 
the errors assigned involve the points, whether a judge of the 
cireuit court in vacation, sitting as a common law judge, can 
make such an order or hear and determine such proveedings, as 
well as the propriety of the order made. 

From this statement of the case the question here is, can the 
judge of the circuit court, out of term, tpon a petition filed against 
the sheriff by a mortgagee of a defendant in execution, direct the 
sheriff to proceed against particular portions of the property of 
the defendant in execution until they are exhausted, to the ex- 
clusion of certain other portions of the property which have been 
levied upon by the sheriff under the execution on account of cer- 
tain equities which the mortgagee claims exists, and which, in 
his judgment, entitle him to an appropriation of the proceeds of 
the mortgaged premises as against the plaintiff in execution, 
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whom he claims has a general lien against the whole estate under 
a judgment at law, while his is only a special lien under his deed 
of mortgage ? 

The mere statement of the proposition discloses that the sheriff, 
the officer who executes the process of the court in such a proceed- 
ing, is really little more than a pro forma party, and that the 
essential equities upon which the mortgagee bases his prayer for 
relief exist, if at all, between him and the plaintiff in execution, 
While this is true, the plaintiff in execution here is no party to 
the proceeding, and the execution of his judgment at law upon 
property subject to its general lien is controlled and postponed. 

This judgment at law is a general lien upon the real estate of, 
the defendant in execution at law; that general lien cannot be 
controlled in the manner here sought ; it is universal, and a court 
of equity, which corrects that wherein the law on account of its 
universality is deficient, is the only tribunal possessed of the 
uecessary appliances as well as power to act in such manner, 
which, while it protects all, it sacrifices none to extend that pro- 
tection. 

A court of law cannot, either in term or vacation, pass such an 
order as this. 

The defendant in error insists that the judges of the circuit 
courts, as courts of law, have such power under the statutes of this 
State. 

There is no claim here that the execution issued illegally, nor 
is this a proceeding instituted by the defendant in execution un- 
der the provisions of the act of February 15th, 1834. Thomp. 
, Dig., 360, §1. 

The only other statute which regulates the power of courts of 
law over their own process is the act of March 15, 1844, which 
provides “ that the court before which an execution is returna- 
ble, or the judge in vacation, may, on application and notice to 
the adverse party, for good cause, upon such terms as the court 
may impose, direct a stay of the same, and the suspension of the 
proceedings thereon until the first term of the court thereafter, 
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or until a decision can be had on the same.” The “adverse 
party” indicated in this section is not the sheriff in such a case 
as this. 

The section above was incidentally allufled to in the case of 
Mitchell vs. Duncan, 7 Fla., 14, but that case involved no ques- 
tion except whether the act of 1844 repealed the act of 1834, 

In the case of Robinson e¢ al. vs. Frew et al., 8 Fla., 355, it 
was decided that under this statute “a court of law had power to 
afford relief where a sale was about to be had on a day not au- 
thorized by the statute which regulated the days upon which 
sales of property under execution were to be made.” It was 
there remarked, “that courts of law have full power,to revoke, 
correct, restrain, or quash their own process in the course of their | 
own ordinary jurisdiction,” and that “there is a manifest im- 
propriety in a court of chancery interfering with the process of a 
court of law which is the peculiar property of that court, unless 
its jurisdiction is expressly claimed by equities alleged outside 
of and apart from the process.” 

Without intending to express either assent or dissent to 
these very general remarks, it is clear that under it, where 
equities are claimed and they exist, if at all, outside of 
and apart from the process, and arise as in this case from 
a mortgage held by one not a party to the process, that a 
court of law cannot afford relief. There is nothing decided in 
that case which would justify the court below in assuming the 
jurisdiction it did. 

The necessity of all the parties in interest being before the 
court in this case is manifest. New parties here must be made, 
and the proceeding at law is not suitable or adequate to accom- 
plish the object sought. The only remedy is in a court of equity, 
where allinterests may be heard and where all rights may be ad- 
justed, if indeed the mortgagee has such equities as entitle him to 
such relief, a question we do not determine. 

It.is ordered, adjudged, and decreed that the judgment of the 
court below is reversed and set aside ; that the cause be remanded 
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with directions to dismiss the petition, without prejudice to the 
right of the party to file a bill in chancery against such parties, 
and praying such religf as he may be advised. 








Pau. Crivrey, Puatstire i Error, vs. Fevix Livingston, 
DEFENDANT IN Error. 


1. A writ of error is not commenced or brought and prosecuted with 
effect within the meaning of the statutes of this State until it is filed in 
the court which rendered the judgment. The day on which it is issued or 
bears test is immaterial. 


Writ of error to the Circuit Court of Nassau county. 

This was a motion to dismiss the writ upon grounds stated- 
in the opinion, to which reference is made for a full statement of 
the facts. 


B. B. Andrews tor Plaintiff in Error. 
Felix Livingston tor Defendant in Error. 
WESTCOTT., J., delivered the opinion of the court : 


This case is brought here by writ of error upon a judgment 
rendered in the cireuit court in Nassau county, and a motion is 
now made to dismiss the writ upon the ground that it has not 
been prosecuted within the time required by the statute. It 
appears from the certificate of the clerk accompanying the re- 
cord that the judgment in this case was rendered and recorded 
on the 21st of December, A. D. 1866, and that the 22d day of 
December, A. D. 1866, was the last day of the term. The writ 
of error, by which the case is brought here, was issued from 
this court on the 19th December, A. D. 1868, and was filed in 
the court below on the 2d January, A. D. 1869. 
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The act of 1861 (ch. 1096, §49, Laws of Florida) provides that 
“no judgment in any cause shall be reversed or avoided for any 
error or defect therein, unless error be comnf€nced or brought 
and prosecuted with effect within two years after such judg- 
ment signed or entered of record.” 

The corresponding act controlling this subject in the courts 
of the United States (act of 1789, ch. 20, §22) provides that 
writs of error shall not be brought but within five years after 
rendering or passing the judgment or decree complained of, 
and the Supreme Court of the United States has held that a 
writ of error is not brought in the legal meaning of the term 
until it is filed im the court which rendered the judgment, and 
that the day on which the writ may have been issued, or on 
which it bears test, are not material in deciding the question. 
11 Howard, 208. 

The record of the inferior court is not transferred, its proceed- 
ings are not affected, and, indeed, but little follows the simple 
issuing of the writ. Our statute requires that the writ shall be 
commenced and prosecuted with effect, or brought and prose- 
cuted with effect, the words being: “Unless error be com- 
menced or brought and prosecuted with effect” within two 
years after judgment signed or entered. To come within the 
legal meaning of this statute, the writ must be filed in the in- 
ferior court before two years after judgment entered. In this 
case two years and twelve days have transpired. We deem 
it unnecessary to determine what may be the effect of a failure 
to serve the scire fucias to hear errors “at least twenty-five 
days before the first day of the term to which the writ of error 
is returnable.” 

Under the rules of this court and the statute we think the 
prope: method to take advantage of the limitation of the 
statute is by this motion or a motion to quash. Our practice 
in such matters corresponds under the rules to the practice of 
the Supreme Court of the United States, and this is the prac- 
tice in that court. 11 Howard, 208. 

The writ must be dismissed. 
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Perer J. McKegezie Orruine, Survivinc PARTNER oF THE 
Late Fiem oF McKenzie Ortuine anp CuisHoim, PLaiy- 
TIFF IN Error, vs. JOSEPH GUNDERSHEIMER, DEFENDANT 
iN Error. 


1. Where the pleadings are regular, and the defendant’s attention on 
crossing plaintiff's interrogatories for the examination of witnesses igs 
called to the character of a draft upon the defendant, which draft is a 
proper cause of action in the case under an agreement of the parties, 
“not being advised of the particular character of the draft,’ under such 
circumstances, is no such matter of surprise as to authorize a new 
trial. 

2. If from a general review of the case there was evidence to justify the 
verdict, and it does not clearly appear that there have been errors in law 
or fact which necessarily operated to the prejudice of the defendant, anew 
trial will not be granted for surprise. 


Writ of error to the Circuit Court for’ Escambia county. 
The case-is fully stated in the opinion of the court, to which 
reference is made. 


C. W. Jones for Plaintiff in Error. 
C. C. Youye for Defendant in Error. 
WESTCOTT, J., delivered the opinion of the court : 


This was an action of assumpsit brought by the plaintiff 
against the defendant as the surviving partner of the late firm 
of McKenzie Orthing and Chisholm. 

The counts of the declaration are for the price and value of 
goods sold, for work and labor, for money lent, for money paid 
by plaintiff for the use of the defendant, for money received 
for the use of plaintiff, and for money found due upon an ac- 
count stated. 

The defendant plead the general issue, payment, and set off 
in short by consent. 
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Upon the trial there was a verdict for the plaintiff for four- 
teen hundred and sixty-five dollars and forty-eight cents, 
whereupon defendant moved for a new trial upon the grounds 
hereinafter stated, which motion was overruled, and a judg- 
ment awarded, which was entered against the defendant, omit- 
ting his description as surviving partner, 

A writ of error is now prosecuted to this court. 

The errors here assigned are ; 

First. That the court below erred in refusing to grant the 
motion for a new trial a$ked for by plaintiff in error. 

Second. In rendering judgment against the plaintiff in error 
- individually, when it appears that the suit was against him as 
surviving partner of McKenzie Orthing & Chisholm. 

Third, Because there is error in the statement sent in by the 
jury as the basis of their verdict which accompanies the record, 
as it shows they gave interest against the defendant on the 
open account from 2 period before the commencement of the 
suit. 

Fourth. Because there is error in the charge given by the 
judge to the jury in this case on the trial, in telling the jury 
that the only question which they had to determine was the 
amount of the indebtedness. 

The first assignment of error requires a review of the judg- 
ment of the court below overruling the motion for new trial. 

The motion was made on the ground of surprise, and the mat- 
ters of surprise alleged are: 

First. That, owing to the general character of the pleadings, 
the defendant’s counsel was not advised of the particular char- 
acter of the draft drawn by Chisholm on defendant in payment 
of the debt alleged to be due by Dycus to the plaintiff. 

The consideration of this matter renders it necessary to as- 
certain the precise character of this draft, as well as to deter- 
mine whether due diligence would not have enabled the de- 
fendant to have obtained a full knowledge of its character, and 
if there was surprise, what was its cause ? 
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It appears that in April, 1866, one » Dice was indebted to 
the plaintiff in the sum of nine hundred and fifty dollars, and 
that to settle this debt Chisholm, the now deceased partner of 
the firm of Orthing & Chisholm, gave his draft wpon his co- 
partner, Orthing, the defendant, for that sum; and it also ap- 
pears that Chisholm at the same time represented to plaintiff 
that the firm of Orthing & Chisholm was indebted to Dycus in 
that sum, and that the effect of this arrangement was intended 
to be that the indebtedness of the firm of Orthing & Chisholm 
should be transferred to the plaintiff, and thus relieve Dycus of 
his debt to plaintiff, as well as discharge the debt of Orthing & 
Chisholm to Dycus. 

From the evidence in the record there was eround for the 
jury to conclude that the defendant had accepted this drati 
and affirmed the action of his partner, and thus become liable 
for it to the plaintiff; and whether the firm of Orthing & Chis- 
holm was or was not indebted to Dycus could make no differ- 
ence. The plaintiff states in his testimony in substance that 
Orthing accepted the draft for nine hundred and fifty dollars, 
and that he gave him the draft on New York to discharge it, 
and another draft for seven hundred and eight dollars and thir- 
teen cents, which he had accepted verbally; and the witness 
Cater states in his testimony that he was present at a conversa- 
tion between plaintiff and defendants, and that defendants 
agreed to pay the indebtedness of G. B. Dycus to plaintiff, 
amounting to nine hundred and fifty dollars, Orthing thus 
affirming the act of his co-partner, Chisholm, and Dycus states 
that he delivered lumber to Chisholm, one of the firm of Orth- 
ing & Chisholm, to the amount of the debt he owed Gunder- 
sheimer. Nor does the defendant in his testimony deny ex- 
pressly his acceptance of the draft or his affirmance of the act 
of his co-partner. Under this state of facts there is certainly 
nothing extraordinary in the character of the draft. 

There is nothing in the record which would induce the belief 
that defendant was not fully aware of the character of this 
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draft. He nowhere denies it. It is in evidence that it was the 
custom between plaintiff and defendant to settle their accounts 
monthly, and the defendant does not deny it. 

Another important fact affecting the matter of surprise is, 
that under an agreement of the parties which is found in the 
record, it was understood before going to trial “ that the whole 
cause of action between the parties should be determined under 
the declaration without the necessity of bringing two suits, no 
objection to parties.” It resulted from this agreement that it 
was immaterial whether this draft represented a joint or a sev- 
eral debt, because, as surviving partner, it was a cause of action 
against defendant if it represented a debt of the late firm, and 
so, also, was it a cause of action if it was a draft accepted by 
him wnder such circumstances as would make it a separate 
debt. This is the only intelligent construction that can be 
given to this agreement. If there was want of knowledge of 
the character of the draft upon the part of the defendant’s 
counsel, it does not clearly appear that it was not occasioned 
by the want of sufficient diligence and‘ accuracy on the part of 
the defendant in imparting knowledge of the facts of his case. 
In addition to this, the testimony which disclosed the precise 
character of the draft was taken upon interrogatories, and the 
direct interrogatories, which were crossed by the attorney, dis- 
close the character of the draft, or at any rate what its char- 
acter was in the estimation of the plaintiff, and that was the 
case the defendant should have prepared to meet. 

The next matter of surprise alleged is that defendant’s coun- 
sel was not advised of the “irresponsibility of defendant under 
the statute of frauds.” Surprise grounded on a mistake in law 
is not ordinarily a ground for new trial, nor do we perceive that 
there was any collateral promise for the undertaking of another 
in this case. It appears from the testimony of Collins that 
Dycus holds the plaintiff’s receipt for the amount of his debt t: 
him, $950. The contract here is to this effect: plaintiff, in 
consideration of a draft drawn by Chisholm upon Orthing for 
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the amount of Dycus’ debt to him, gives Dycus a receipt; dis- 
charges him from liability. There is no collateral promise. 
This draft, when accepted by Orthing, became an original 
undertaking not within the statute, and this is true whether 
the draft under the circumstances represented a joint or a sev- 
eral debt. Even if the debt of Dycus to plaintiff was the 
original cause of the promise, and not any indebtedness of Orth- 
ing & Chisholm to Dycus, yet if the plaintiff to whom this 
promise was given, with the knowledge and consent of the de- 
fendant, and in consideration thereof, relinquished his claim 
against Dycus, an advantage which he possessed, the promise 
by the defendant to pay the debt in consideration of such re- 
linquishment is an original promise. 6 M. & 8., 204; 3 Burr., 
1886; 4 Bing., 264; 4D. & R., 7; 1 B. & Ald., 297. 

As to the second matter of surprise alleged, it is to the ettect 
that owing to the general character of the pleadings, defend- 
ant’s counsel did not appreciate the circumstances under which 
the draft for nine hundred and fifty dollars was drawn, and 
was not prepared to prove that the firm of Orthing & Chisholm 
was not indebted to Dycus in that sum. 

Chisholm was a member of the firm, and the testimony is that 
he represented to plaintiff that the debt of the firm of Orthing 
& Chisholm to Dycus was $950, and if it was ascertained to 
be other than he represented, this fact alone could not affect 
plaintiffs right. As to whether the drawing of the draft upon 
Orthing was within his powers as a partner, under the circum- 
stances, is 2 question which we do not deem it necessary to de- 
cide, because the conclusion of the jury was evidently that Or- 
thing had affirmed the act of Chisholm, and that the draft had been 
accepted or the indebtedness and liability expressly acknowl- 
edged and satisfied by the payment of one thousand dollars, and 
whether it was an acceptance and payment in behalf of the firm 
or individually makes no difference,as under the agreement 
plaintiff was entitled to judgment in either event. The defend- 
ant obtained credit for the one thousand dollars paid, and it 
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makes no difference whether it was applied to the draft for nine 
hundred and fifty dollars or to the other draft and open account, 
as each was a cause of action under the agreement. 

The motion for a new trial was therefore properly overruled. 

The second error assigned is that the judgment is against the 
defendant in the court below individually, when it appears that 
the suit was against him as surviving partner. Without decid- 
ing what would be the effect of this under other circumstances, 
this form of judgment, here cannot be objected to on the part of 
the defendant: He is estopped by his agreement admitting all 
causes of action, without any objection as to parties, under the 
declaration as framed. 

As to the third error assigned, the interest on the open account 
was calculated from the date it became due and payable, which 
was correct. 

As to the fourth error assigned, there was no charge upon 
any fact within the meaning of the statute. If the draft for 
nine hundred and fifty dollars was disallowed, and every pay- 
ment claimed by defendant allowed, there was a balance due 
about which there was no contest. Had the entire claim been 
denied, then the entire amount would have been in issue, and the 
court could not properly have stated as a fact in its charge that 
the only question for the jury to determine was the amount of in- 
debtedness, as this implies, what is admitted here, that something 
was due, or it may be that in all actions of this kind the only 
question is the amount of indebtedness ; but this is immaterial, as 
giving it the construction most favorable to the defendant there 
is no error. 

Upon a review of the evidence the judgment is not so clearly 
wrong as to justify an appellate tribunal in controlling the dis- 
cretion of the court below in the matter of the motion for anew 
trial on the ground of surprise, nor are there such errors in the 
record as call for a reversal of the judgment. 

It may be remarked in this case, that there is no bill of ex- 
ceptions in the record framed according to the requirements of 
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law. There is simply an accumulation of what purports to be 
the evidence upon the trial, without the signature or certificate 
of the judge. 

It was necessary in the consideration of the matter of surprise 
that the facts should have been brought to this court by bill of 
exceptions, 


The judgment of the court below is affirmed. 
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OPINIONS 
RENDERED TO IIIS EXCELLENCY THE GOVERNOR, 


IN THE YEARS A. D. 1868-9. 


In rue Marrer oF true Execurtve COMMUNICATION OF THE 
l4rii Ocropen, L868. 


. Members of what is known as the * Secession Convention” were 
neither executive nor judicial officers of this State, within the meaning of 
these terms as used in Section 1, Article XVI., of the Constitution of this 
State. A person who was 4 member of such Convention, and signed the 
ordinance of secession, and who afterwards gave aid and comfort to the 
enemies of the United States, is not prohibited from holding any office, 
executive, legislative, or judicial, in this State. 


The justices of this court are in receipt of an executive com- 
munication of the 14th instant, wherein is solicited an opinion 
as to whether, under Section 1 of Article XVI. of the Constitu- 
tion, “a person who was amember of the Secession Convention, 
and signed the ordinance of secession, can hold any official posi- 
tion, legislative, executive, or judicial, in this State, or act as 
deputy for any officer, or act ina clerical capacity inany depart- 
ment of the government.” 

The provision referred to is, that “no person shall * * hold 
any oftice, civil or military, * * under any State, who, having 
previously taken an oath as a member of Congress, or as an 
officer of the United States, or as a member of any State Legis- 
lature, or as an executive or judicial officer of any State, to sup- 
port the Constitution of the United States, shall have engaged 
in insurrection or rebellion ggainst the same, or given aid and 
comfort to the enemies thereof.” And all such persons are 
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Opinions rendered to the Governor—Qualifications to hold office. 


“ debarred from holding office in the State of Florida” until 
the disability shall be removed by Congress. 

I. An “ office” is a public charge or employment. 

An “ officer” is a person commissioned or authorized to per- 
form any public duty. 

An “ official act ” is an act done under some authority de- 
rived from the law, or in pursuance of prescribed duties, and 
has the force of law. 

“Each officer in the State, ircludiny members of the Legisla- 
ture,” is required to take an oath or obligation, binding him to 
“faithfully perform the duties of the office.” Sec. 10. 

An officer of the State, then, is a person in a public charge or 
employment, commissioned or authorized to perform any public 
duty, under an oath to supportthe Constitution and Government, 
and to perform the duty faithfully. 

A mere copying clerk or laborer in a public office is not an 
officer, (unless he is authorized or required dy /aw to perform 
certain duties,) but is a servant or employee, whose “ order” or 
“ vertificate” has no legal force. 

A deputy or assistant must be one whose acts are of equal 
force with that of the officer himself, must act in pursuance of 
law, perform official functions, and is required to take the oath 
before acting. 

Il. The “ Secession Convention,” so-called, was not a “ State 
Legislature.” Its members were not “executive ” officers, nor 
“ judicial ” officers of the State, but merely and strictly dele- 
gates ; were not required by any law to take an oath of office, and 
its record does not show that they were sworn in any form 
whatever. 

By the passage of the Ordinance of Secession, “ insurrection or 
rebellion” was probably inaugurated, and perhaps “ aid and 


? 


’ 


comfort” were given to the “enemies of the United States ;” 
and if so, those who had “ previously taken an oath” as certain 
officers, and subsequently voted for oy signed the ‘“ Ordinance of 
Secession’ 


’ which passed, are included in the disability men- 
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tioned, and until relieved are incapable of holding offices ; but 
“ persons who had previously ” been “ members of the Secession 
Convention ” and afterwards “ engaged in insurrection or rebel- 
lion” are not necessarily included in such disability. 

The provision referred to is obviously penal in its character, 
and judicial tribunals have ever been strict constructionists in 
dealing with enactments of that class, whether in the fundamen- 
tal law or in ordinary statutes. 

As to the eligibility of persons to be members of the Legisla- 
ture, the Legislature itself is the sole judge. 


’ 


For the court, 
K. M. Ranpaui, Chiet-Justice. 
SupREME Court, Tallahassee, Fla., Oct. 19, 1868. 
. 





In THE Mattrer oF THE EXECUTIVE COMMUNICATION OF THR 
9rn oF NovemsBer, A. D. 1868. 


Sect. 8, Art. LV., of the Constitution provides that “a majority of each 
House shall constitute a quorum to do business, but a smaller number may 
adjourn from day to day, and may compel the presence of absent 
members, in such manner and under such penalties as each House may 
prescribe.” ; 

1. The term “ House” in this clause of the Constitution, when used in 
reference to the matter of quorum, means the entire number of which the 
Assembly or Senate may be composed. A quorum for the purposes of 
general legislation is not less than a majority of the whole number of 
which the “ House” may be composed. Vacancies from death, resignation, 
or failure to elect, cannot be deducted in ascertaining a quorum. 

2. To constitute an impeachment so as to be effective under the Consti- 
tution to suspend the officer, the articles of impeachment must be pre- 
sented to the Senate, and a constitutional quorum of the Senate must re- 
ceive them. 
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Executive DerarrMEnt, | 
TALLAHASSEE, 9th November, 1868. | 
To the Honorable the Justices of the Supreme Court of the Ntate 
of Florida: | 
As Governor of the State of Florida, I hereby, under and in 
pursuance of the sixteenth section of the fifth article of the Con- 
stitution of the State, require the opinion of your Honors as to 
the interpretation of certain portions of said Constitution, and 
upon certain points of law hereinafter mentioned and stated, 
‘ and respectfully request that you render me such opinion in 


































writing. 
For the information of your Honors, I present herewith a 
copy of the proceedings of the Joint Legislative Convention, 
begun and held at the Capitol, in the city of Tallahassee, on the 
third day of November, in the year of our Lord one thousand 
eight hundred and sixty-eight, pursuant to adjournment, and in 
accordance with the provisions of An Act entitled “ An Act 
prescribing on the part of this State the manner of appointing 
Electors of President and Vice-President of the United States,” 
upproved August 6th, 1868, marked Exhibit “A,” and a copy 
of what purports to be a “ Senate Journal, at an Extraordinary 
Session of the Legislature convened at the Capitol, at Tallahas- 
see, Florida, on Tuesday, the 3d day of November, A. D., 1868, 
at eight o’clock, P. M., by virtue of a proclamation of the Govy- 
ernor,” marked Exhibit “ B,” and a copy of what purports to 
be a “ Journal of the Assembly, at an Extraordinary Session of 
the Legislature convened at the Capitol, at Tallahassee, Florida, 
on Tuesday, the 3d day of November, A. D. 1868, at eight 
, o’clock, P. M., by virtue of a proclamation of the Governor,” 
marked Exhibit “C,” which said Exhibits A, b, and C, I re- 
spectfully ask may be taken and considered as « part hereof. 
Article TIL, on “ Distribution of Powers,” provides: “ The 
powers of the government of the State of Florida shall be divided 
into three departments, to wit: Legislative, Executive, and Ju- 
dicial, and no person properly belonging to one of the depart- 
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ments shall exercise any functions appertaining to either of the 
others, except in those cases expressly provided for by this Con- 
stitution.” 

Section 1, of Article TV., of the Constitution provides that 
“the Legislative authority of this State shall be vested in a 
Senate and Assembly, which shall be designated the Legisla- 
ture of the State of Florida, and the sessions thereof shall be 
held at the seat of government of the State,” and section 8 
of the same article provides that “: majority of each House 
shall constitute 2 quorum to do business, but a smaller number 
may adjourn from day to day, and may compel the presence of 
absent members in such manner and under such penalties as 
each House may prescribe.” 

Section &, of Article V., of the Constitution provides: “The 
(iovernor may on extraordinary occasions convene the Legisla- 
ture by proclamation, and shall state to both Houses, when or- 
ganized, the purposes for which they have been convened, and 
the Legislature then shall transact no legislative business except 
that for which they are especially convened, or such other legis- 
lative business as the Governor may call to the attention of the 
Legislature while in session,exeept by the unanimous consent of 
both Houses.” 

An interpretation of these several provisions of the Constitu- 
tion is required in order to determine : 

First. Whether a Legislature of the State of Florida, consist- 
ing of « “Senate” and “ Assembly” vested with the legisla- 
tive authority of the State, has convened in Extraordinary Ses- 
sion under the proclamation of the Governor of November 3d, 
A. D. 1868. 

Upon this point, to assist your Honors in interpreting said 
provisions of the Constitution with reference to the factg, I 
refer your Honors more particularly to Exhibit “B,” or “the 
Journal of the Senate,” from which it will be seen that the 
Senzte, as a co-ordinate branch of the Legislature of the State, 
had not, at any time, since it assumed fo do business in conjune- 
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tion with the Assembly, under skid proclamation, & quorum 
consisting of a majority of its members. That I called the at- 
tention of the Senate and Assembly, as soon as the official ree- 
ords disclosed the same, to this fact in my message to them of 
November 3d, which message appears in said exhibit “ B,.” 
That certain persons who assumed to act as Senators, to wit: 
George J. Alden, Horatio Jenkins, Jr., C. R. Mobley, and 
Robert. Meacham, had, before assuming so to act, vacated their 
positions as Senators, and their seats in the Senate had been 
declared vacant by “ proclamation for and notice of election” 
of 28th October, A. D. 1868, duly made and published, an 
a copy of which “proclamation,” marked Exhibit ‘“* D,” is pre- 
sented herewith to be taken and considered as a part hereot 
That, excluding said persons who had assumed so to act as 
Senators, there were in the Senate only eight Senators whose 
names appear upon the Senate Journal, to wit: Messrs. Ginn, 
Katzenberg, Krimminger, Moragne, Underwood, Smith, Brad- 
well, and Pearce. 

It is provided in section 29, of Article XVL., of the Constitu- 
tion, that “there shall be twenty-four Senatorial Districts.” 
The Senate, therefore, as one of the “ Houses” of the Legisla- 
ture, being composed of twenty-four Senators, cannot without s 
majority constitute a guorun to do business, and any legisla- 
tive business transacted by it with eight members, which is five 
less than 2 majority, is clearly without constitutional sanction 
and is void. 

If your Honors, in interpreting said provisions of the Con- 
stitution, should give me the opinion that there has not con- 
vened wider said proclamation in Extraordinary Session, a Leg- 
islature of the State, consisting of a Senate and Assembly 
vested with the legislative authority of the State; competent to 
transact legislative business, it would be unnecessary to trouble 
you further; but if your opinion be otherwise, then I present 
for your interpretation and opinion : 

Second. Admitting, under the several provisions of the Con- 
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stitution referred to, that a Legislature of the State, consisting 
of a Senate and Assembly duly organized and vested with the 
legislative authority of the State, had convened in Extraordi- 
nary Session under the proclamation aforesaid, and were, under 
the Constitution, competent to transact legislative business, are 
the proceedings of said Legislature, as shown by said Exhibits 
B and C, in so far as they relate to my impeachment as Gover- 
nor of the State of Florida, of constitutional validity of force, 
and am I, under section 15, of Article V., and section 9, of Arti- 
cle XVI., disqualified from performing the duties of my office, 
by reason of the proceedings hadsand taken as aforesaid in ref- 
erence to my impeachment ? 

Upon this point I respectfully refer your Honors to my proc- 
lamation of November 3d, A. D. 1868, concerning said Extra- 
ordinary Session, and to my message of same date, addressed to 
the Senate and Assembly, both of which appear in said Exhibits 
B and C, and present for your consideration the fact that neither 
in said proclamation or message is it stated, or can it be im- 
plied, that among the purposes for which said Legislature was 
convened was my impeachment. Nor have I called to the at- 
tention of said Legislature, while in session, any other legisla- 
tive business than that for which they were especially convened 
by said proclamation, and mentioned in said message. 

[ further present for the consideration of your Honors, that 
the Assembly, in originating and bringing before itself and 
Senate these impeachment proceedings, were acting in their 
legislative capacity, and the members thereof sitting as legisla- 
tors; and that in so doing they were transacting legislative 
business other than that fot which they were especially con- 
vened, and this, too, without the unanimous consent of both 
Houses, to wit: of the Assembly and Senate, all which will 
more fully appear by reference to said exhibits B and C. 

[t should be affirmatively shown by said Exhibits B and C 
that such unanimous consent was first had and obtained, and if 
it should be made to appear that objection was made to the 
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transaction of any other legislative business than that for which 
said Extraordinary Session was especially convened, I not only 
call your Honors’ attention to said Exhibit “C,” where objec- 
tion does so appear to have been made by a member of the As- 
sembly, but to the accompanying affidavits, marked Exhibit 
“EE,” and which I respectfully ask may be taken and considered 
as a part hereof. 

In asking the opinion of your Honors upon the grave questions 
above submitted, I feel it my duty to bring to your attention 
the fact—that upon said proceedings for my impeachment, the 
Lieutenant-Governor of this State, William H. Gleason, has at 
once assumed to be the Acting Governor thereof; that said 
Gleason has issued a proclamation as such Acting Governor 
a copy of which is herewith filed, marked “ F.’ and which 
ask may be taken and considered as a part hereof; that 
am still in possession of the Executive Chamber, in the Capito! 
of the State; that said Gleason, as acting Governor as afore- 
said, has demanded of me the surrender of the Executive De- 
partment. This demand [ refused, stating to him that I claimed 
to be, under the Constitution and laws of this State, the right- 
ful Governor thereof; that I should continue to exercise all the 
power and authority, and discharge all the duties belonging to 
the Executive Department until the courts should determine 
otherwise; that should the judicial tribunals of the State deter- 
mine against me, I should, like any other good citizen, not only 
render peaceful but immediate obedience ; that I am continuing 
to act as Governor, and that said Gleason is also assuming to 
act as Governor; that the officers of the State do not know, in 
this unsettled and anomalous condition of things, whom to rec- 
ognize as at the head of the Executive Department; that the 
administration of the State government is obstructed, and the 
peace and welfare of the whole State jeoparded. It is but 
natural that I should, therefore, under such circumstances, seek 
your counsel and opinion at the earliest moment, and you will 
pardon me for urging you, in view of the possibly momentous 
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results of these issues, to furnish me your opinion at the earliest 
practicable moment. 

I will state, in conclusion, that I have foreborne, as I felt it 
my duty to do, to bring to your notice any matter of political 
controversy, and T will add, that if,in your opinion, it is proper 
to give Lieutenant-Governor Gleason notice of this paper, to 
the end that he may, as a party in interest, be represented be- 
fore your Honors, you can direct the clerk of the court to hand 
him a copy hereof, if he will consent with me to submit the 
matter to you, and be bound by your opinion to be given in the 
premises. Should you desire it, I will appear before you by 
counsel, at such time as your Honors may be pleased to desig- 
nate. Harrison ReeEp, 

Governor of Florida, 


To the Honorable the Justices of the Supreme Court of the State 
of Florida : 

I would respectfully inform your Honors that [have received 
a copy of the communication, bearing the seal of the Supreme 
Court, of Harrison Reed, Governor of Florida, asking the opinion 
of your Honors upon certain points as connected with the im- 
peachment of Harrison Reed, Governor of Florida, by the As- 
sembly of the State, and in reply would say : 

That the journal of the Assembly shows that he was legally 
impeached for high crimes and misdemeanors in office, and that 
a presentment of the impeachment was formally and legally 
made to the Senate, and the Senate formally and legally agreed 
to entertain and take action in the matter, as is shown by the 
journal of the-Senate. Consequently, the entire matter of the 
impeachment of Harrison Reed, Governor of Florida, is before 
the Senate in its judicial capacity as connected with the Assem- 
bly in its appropriate capacity, it having the sole power of im- 
peachment. 
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As no other court than the Senate of the State has any juris- 
diction whatever in matters of impeachments, and as there is no 
question or interpretation, or constitutional or statute law in- 
volved, but only a question of fact as to the retention by Harri- 
son Reed, Governor, of the possession of the Executive Cham- 
ber and the Archives of the State, after his formal impeachment 
by the Assembly, and the recognition of myself as Lieut. and 
acting Governor by both bodies of the Legislature, I do not per- 
ceive how any question connected with the matter of impeach- 
ment can possibly be submitted to your Honors for a legal opin- 
ion under the provisions of Article V., Section 16, of the Consti- 
tution of the State. Therefore, having no power to do so, ] 
most respectfully decline to submit any question connected with 
the matter of impeachment to your ‘Honors, even while I hold 
the opinions of your Honors upon all proper questions and mat- 
‘ters in the highest possible estimation. 

| Signed, ] W. H. Gieason, 
Lieutenant and Acting Governor. 


SuPREME Court or FLornipa, } 
TALLANASSEE, Florida, Nov. 24, 1868. { 
To his Excellency, Harrison Reep, Governor of Florida : 
Sin: Your communication of the 9th of November is re- 
ceived. It is accompanied by exhibits consisting of your 
proclamation of the 3d of November, calling an extraordinary 
session of the Legislature ; of what purport to be Journals of the 
Senate and Assembly at such session, and a proclamation of 
your Excellency containing notice for an election to fill certain 
vacancies alleged to exist in the Senate and Assembly, occasioned 
by parties who were elected to seats in the Legislature having 
subsequently accepted offices and exercised functions appertain- 
ing to the Executive and Judicial departments of the Govern- 
ment. 
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You present for our consideration several “ points of law,” 


and require of us an opinion upon two questions involving the in- 
terpretation of several clauses of the Constitution of this State. 

The first question is—Whether, upon the facts appearing in 
your communication, a Legislature of the State of Florida, con- 
sisting of a Senate and Assembly, vested with the legislative 
authority of the State, has convened in extraordinary session 
under your proclamation of November 3d, 1868 ? 

The second question is—If such a Legislature has assembled, 
“are the proceedings,” as shown by exhibits B and C, in so far 
as they relate to your impeachment as Governor of the State of 
Florida, of constitutional validity and of force, and are you, 
under section fifteen of Article V., and section nine of Article 
XVI., disqualified from performing the duties of your office by 
reason of the proccedings had and taken in reference to your 





impeachment ? 

An answer to the second question is not required by your 
Excellency in the event that a negative reply is given to the 
first, your Excellency having in substance remarked that in case 
our opinion is that a Legislature of the State of Florida did not 
convene, it would be unnecessary that the court should pro- 
ceed further ; but if the opinion of the court is otherwise, then 
you present the second question for consideration. 

Before expressing an opinion upon the question propounded, it 
may be well to determine whether there is anything in the 
character of the opinions required which would authorize the 
court to decline to act in the premises. The Governor of this 
State is authorized to require opinions of this court by virtue of 
the following clause in the Constitution of the State : 

Section 16, Article V. ‘The Governor may at any time re- 
quire the opinion of the justices of the Supreme Court as to the 
interpretation of any portion of this Constitution or upon any 
point of law, and the Supreme Court shall render such opinion 
in writing.” 

This clause has not been embraced in the antecedent Consti- 
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tutions of this State, and we must look to other State Constitu- 


tions having similar provisions to obtain an idea of the practice 
under it. 

An almost entirely similar clause is found in the constitutions 
of Maine, New Hampshire and Massachusetts. The character 
of questions considered by the courts of these States, in answer 
to inquiries made, will show to what extent the courts of these 
States have gone, and will indicate whether they have at any 
time felt justified, on account of the character of the questions 
submitted, to decline to make a reply. 

In 3d Greenleaf, +47, we find that the opinion of the Supreme 
Court of Maine upon the construction of the following section 
in the Constitution of that State was required : “The number 
of Representatives shall, at the several periods of making the 
enumeration, be fixed and apportioned among the several coun- 
ties as near as may be according to the number of inhabitants, 
having regard to the relative increase of population.”  Ilere a 
construction was desired of a clause which in part relates to the 
exercise of a purely legislative discretion. 

It will not be denied that a judicial tribunal cannot review or 
control a purely legislative discretion. In aconstitutional govern- 
ment such as ours, all departments are limited in their powers by 
the Constitution ; each being independent, are severally su- 
preme within their legitimate and appropriate sphere of action ; 
and while it is unquestionably true that wherever 2 power and 
trust is expressly confided to one co-ordinate branch of the gov- 
ernment, neither of the others, in a government with constitu- 
tional restrictions similar to those contained in ours, can exer- 
‘ise any supervisory control over the other departments when 
acting within the limits of their constitutional power, yet we 
see in this instance that, the “Supreme Judicial Tribunal” of 
Maine did not hesitate to give a construction to this clause in 
the Constitution as requested. 

In 3d Greenleaf, 481, the following question was submitted : 
“Ts the office of agent, appointed under a resolution authorizing 
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the Governor to appoint one or more agents for the preserva- 
tion of timber upon the public lands, a civil office of profit within 
the meaning of Article IV., part 3, section 10 of the Constitution, 
so tliat no Senator or Representative of the present Legislature 
can constitutionally be appointed as agent ?” 

In 3d Greenleaf, 481, the following question is asked : “Can 
any person, according to the third article of the Constitution, 

‘hold and exercise at the same time the several offices of deputy 
sheriff and justice of the peace ?” 

In 6th Greenleaf: ‘“ Do the executive duties of the State, 
when constitutionally exercised by the President of the Senate, 
devolve at the end of the political year when so exercised on the 
President of the Senate or Speaker of the House of Representa- 
tives of the next political year, whichever shall be first chosen, 
or shall such executive duties still continue to be exercised by 
such President of the Senate until another Governor of the State 
chosen by the people or by the Legislature be qualified ?” 

Here was a question propounded which settled a matter of 
controversy in that State, Involving the question as to who was 
the Governor. 

The question was asked with reference to a clause in the Con- 
stitution of that State, which was as follows : “ Whenever the 
office of Governor shall become vacant by death, resignation, re- 
moval from office or otherwise, the President of the Senate shall 
exercise the office of Governor until another Governor shall be 
duly qualified.” There was a further provision to the effect 
that a President of the Senate should be elected for the term of 
one Year. 

Hon. Nathan Cutler had been elected for the year 1829, and 
had discharged the duties of the office of Governor during that 
year, there being a vacancy in the office of Governor. Another 
President was elected for the year 1830. Under these circum- 
stances, Hon. Nathan Cutler, Acting Governor, whose term as 
President of the Senate had expired, addressed a communication 
to the Justices of the Supreme Court of that State and pro- 
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pounded the question above set forth. The Justices, with the 
exception of one, advised him that he was not authorized to act 
longer as Governor. 

Other citations showing the extent to which the courts have 
gone in opinions of this character, are 7th Greenleaf, 482; 16 
Maine, 474 ; 35 Maine, 585; 35 N. H., 578. 

In the case first cited, one of the questions asked was, whether, 
“on the statement of facts made, Messrs. Appleton, Bodwell, 
Usher and Hill were constitutionally entitled to retain their 
seats in the Senate ?” In giving their opinion the Justices re- 
mark, ‘“‘ The returns of votes are before the Senators, and their 
decision upon them will of course be in accordance with the Con- 
stitution as understood and construed by the court.” 

It will be perceived that the Justices in this case go so far as 
to say that the Senate in making its decision must construc the 
Constitution in accordance with the opinion of the court, thus 
intimating that their opinion interpreting « clause in the Consti- 
tution as to the manner of exercising a power vested exclu- 
sively in the Senate, was a law to the Senate itself, in its ac- 
tion. : 

These precedents show that there is no power in the court to 
decline to give an opinion upon questions submitted by the Ex- 
ecutive in so far as the act of giving such opinion, whenever 
they have been required, goes to establish the rule. 

Whilst I have been thus careful to cite at some length the 
practice of the courts, to show their uniform course of action in 
other Stages with similar constitutions, yet I do not think that 
this clause in our constitution vesting this power admits of doubt 
as to its construction. Its language is—‘'The Governor may at 
any time require the opinion of the justices of the Supreme Court 
as to the interpretation of any portion of this Constitution, or 
upon any point of law, and the Supreme Court shall render such 
opinion in writing.” 

It is evident from the language used that there is a discretion 
vested in the Governor as to requiring opinions, and it is equally 
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plain that there is no discretion in the court, if the opinion re- 


quired involves, upon a given state of facts, an interpretation of any 
portion of the Constitution or the expression of an opinion upon 
any pointof law. The language is: “The Governor may reguire 
an opinion, and the Supreme Court skali render such opinion.” 

While this is true as to the duty of the court in reference to 
auch communications from the Executive, it is equally true that 
it isnot its duty to render opinions of this character to any other 
officer of the Government except the Governor, or to the person 
upon whom the functions of the executive office may at any time 
devolve by reason of suspension, by impeachment, or any other 
disability within the meaning of the constitutional provisions 
upon this subject. To answer this communication is, therefore, 
pro tanto, a recognition of its writer as the Constitutional Gover- 
nor of Florida—to decline to answer it, is no less than a refusal 
soto recognize. This dilemma has been a source of no little em- 
barrassment. The writer of the communication has been exer- 
cising the functions of the office of Governor from the organi- 
zation of the Government of this State under the Constitution of 
1868 up to this time, his term of office under the Constitution 
has not expired, and he is now, whether rightfully or wrongfully, 
in the exercise of the duties of the office. It is true the commu- 
nication and exhibits attached, bring to the attention of the 
court certain proceedings, looking to impeachment, but after ma- 
ture reflection as to the duty of the court in the premises, I think 
that an opinion should be rendered. 

While I do not think that because the opinions required by 
the Governor may be upon points of law likely soon to be passed 
upon by the court in cases involving individual rights, relieves 
the court from its duty under the Constitution, this being, if a 
fault, a fault of the Constitution beyond the power of the court 
to remedy, yet not being required by the communication to pass 
upon the question alluded to (the question of impeachment), in 
the event that a negative answer to the first question is given, I 
shall not consider it. 

54 
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I now proceed to the consideration of the first question as to 
which an opinion is required, with the remark that in passing 
upon any communication of this character, the facts therein 
stated must be accepted as true, and the points of law arising 
therefrom, and in reference to which our opinion is required, 
must be passed upon in this view. No case being before the 
court in the exercise of original jurisdiction, no evidence can be 
introduced ; there are no pleadings raising issues, and hence 
nothing to be proved. 

The question is: Upon the facts appearing from your com- 
munication and exhibits, did a “Legislature of the State of 
Florida, consisting of a Senate and Assembly, vested with the 
legislative authority of the State, convene ing-xtraordinary ses- 
sion under your Proclamation of November 3, 1868 ?” 

What are the facts with reference to which this question is 
asked, and the points of law which are involved, to be deter- 
mined ? 

It appears affirmatively from the Journal of the Assembly 
that there were present on the 3d of November forty members, 
on the 4th of November thirty-four members, on the 5th of No- 
vember thirty-one, on the 6th of November thirty, and on the 
7th of November thirty-four members. 

So far then as the Assembly is concerned, there was a quorum 
present, whatever construction may be given to the requirement 
of the Constitution, to the effect that “a majority of each House 
shall constitute a quorum to do business ;” but as, to constitute 
a “Legislature of the State of Florida vested with legislative 
power,” (the point to which your inquiry is directed,) it is 
necessary that a quorum of the Senate within the meaning 
of the constitutional requirement recited should be present, I 
address myself to this specific inquiry : Was there a constitu- 

tional quorum of the Senate for the purpose of general business, 
present at any time during this session ? 

What are the facts ? As they appear from your communica- 
tion, and so far as they appear affirmatively from the Journals 
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of the Senate, (which is a requirement according to decision in 
People vs. Hatch, 33d Ill., 156,) the highest number present at 
any time was twelve, and the right of four of these is questioned, 
upon the ground that since their election as members of the 
Legislature they accepted and entered upon offices incompati- 
ble with legislative functions, thus coming, as is claimed, with- 
in that clause of the Constitution of this State which provides 
that “no person properly belonging to one of the departments 
of Government shall exercise any functions appertaining to either 
of the others ;” it being claimed that the rule of law applicable 
to such a case is: The citizen occupying a position in one de- 
partment of the Government, and being appointed or elected to 
another, the duties of which are incompatible with the first, is 
at liberty to accept and qualify and to discharge the duties of 
the last position ; that he is free to elect which he will have, and 
that his acceptance of the second office is the election of that 
office, and the legal effect is the vacation of the other, whether 
by formal resignation or not. 

Such a doctrine has been held in many of the States, New 
York, Massachusetts, Rhode Island, and Maine, and in the case 
of Colonel Yell, of Arkansas, (a legislative precedent, 29th Con- 
gress, 2d session,) the question was, admitting that he could not 
hold the position of a Representative in Congress and colonel of 
volunteers of the United States army at the same time, at what 
time did he vacate his office as representative? The decision. 
was, so far as one wus made, that thete existed a vacancy from 
the date of the acceptance by him of the commission as colonel. 

As the greater number embraces the smaller, I shall, under 
our Constitution, (without regard to the special Representative,) 
address myself to the following question: 

Are twelve Senators a constitutional quorum of the Senate of 
this State, for the purpose of general legislative business, as con- 
tradistinguished from its power to punish for contempts, to ex- 
amine returns, to compel the attendance of absent members, and 
other powers necessary to its organization? The whole number 
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of the Senate, excluding the special Representative, is twenty- 
four. If no less than a majority of the whole number is a quo- 
rum, then the least number constituting a quorum is thirteen. 
Is there anything in our Constitution, or legislative precedent, or 
judicial decisions, to authorize in estimating a quorum a deduc- 
tion to be made for vacancies by death, resignation, expulsion, 
failure to elect, or other cause of this character? While the 
constitutional provisions on this subject are by no means the 
same, but on the contrary there is a very great difference, it may 
be well to institute a comparison between the provisions of the 
Constitution of the United States and the Constitution of this 
State, and examine the precedents, as this will enable us perhaps 
to come to a more correct conclusion. 

I shall consider the Constitution of this State without referenee 
to sections 7 and 8, Article XVI. _ Its provisions are: 

Section 29, Article XVI. “There shall be twenty-four Senato- 
rial Districts, which shall be as follows, and shall be known by 
their respective numbers from one to twenty-four, inclusive. The 
First Senatorial District shall be composed of Escambia county, 
the second of Santa Rosa and Walton,” and so on, enumerating 
each Senatorial District, including the twenty-fourth. It pro- 
vides further that “each Senatorial District shall be entitled to 
one Senator.” 

Section 8, Article IV. “ A majority of each House shall con- 
stitute a quorum to do business.” 

Section 1, Article IV. “The legislative authority of this State 
shall be vested in a Senate and Assembly, which shall be desig- 
nated the Legislature of the State of Florida.” 

The provisions of the Constitution of the United States are : 

Section 2, Article I. “The House of Representatives shall be 
composed of members chosen every second year by the people of 
the several States.” 

Section 3, Article I. “ The Senate of the United States shall 
be composed of two Senators from each State, chosen by the 
Legislature thereof.” 
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Section 5, Article I. “ A majority of each House shall consti- 
tute a quorum to do business.” 

The language of the Constitution of this State and of the 
United States, in so far as that a majority of each House is re- 
quired to constitute a quorum to do business, is precisely similar, 
but when we come to define the words “each House” and con- 
strue the several articles with reference to its definition, the dif- 
ference is marked. We have in the Constitution of this State, 
when we come to define the word “ House,” so far as the Senate 
is concerned, the following: “ There shall be twenty-four Sena- 
torial Districts, and each Senatorial District shall be entitled to 
one Senator.” 

We have inthe Constitution of the United States when we de- 
fine the word “ House,” as to the House of Representatives, 
“The House of Representatives shall be composed of members 
chosen every second year,” &e. 

As to the Senate, “The Senate of the United States shall be 
composed of two Senators from each State chosen by the Legis- 
lature thereof.” 

The word “ entitled,” with reference to this subject, occurs in 
the Constitution of the United States in but one place, and that 
is, in reference to the representation which the States were to 
have in the House of Representatives anterior to the first census, 
and hence any decision as to what constituted a quorum of the 
House of Representatives of the United States, after the first 
census was completed, was made without reference to the word 
“entitled” in this clause, the whole clause having become inop- 
erative. 

All decisions, therefore, made after the first census, were made 
only with reference to the terms, “The House of Representa- 
tives shall be composed of members chosen every second year,” 
&e. 

What are the legislative precedents ? 

The first I will mention was during the war. ‘Journals of the 
House of Representatives, 37th Congress, 117. 
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The House of Representatives then, in view of the duns I 
have cited above, decided “ several of the States having failed 
to send Representatives, that a meagan of the members chosen 
constituted a quorum to do business.” 

This ruling, in my judgment an incorrect one, because the 
word “chosen,” in the connection in which it is used, has ex- 
clusive reference to the time of election, was based upon a state 
of facts then existing in the United States, which do not now 
exist in the Senatorial Districts of Florida. At this time some 
of the States had refused to send members to Congress, and their 
citizens were in arms against the government of the United 
States. Admitting, however, that such a construction is correct 
when applied to the terms used in the Constitution of the United 
States, the language being “the House of Representatives shall 
be composed of members chosen,” the case is not at all in point 
when we are to construe the Constitution of this State, where, in 
reference to the Senate, there is no such word as chosen except 
when used to fix the duration of their term, and where no Sena- 
torial District has failed to elect a Senator when an opportunity 
has been afforded. 

The word “chosen” in the Constitution of this State is used 
solely in reference to the term of office and date of election. 

The word “ entitled” in the Constitution of this State is used 
with reference to a subject that does not vary, to wit, a Senato- 
rial District, and if the word Howse is to be construed with ref- 
erence to this term, which it must be in the connection in which 
it is used, it should indicate a fixed, a certain number. The 
term “ chosen,” used in the Constitution of the United States, 
implies, indeed admits, the idea of a right of choice when used 
with reference to a person or “member ;” the word “ entitled” 
in our Constitution is used in reference to a fixed subject, such 
as a Senatorial District, and involves no such idea even in the 
most limited degree. 

Leaving this precedent, applicable to a particular state of 
facts not now existing in the State of Florida, we come to a pre- 
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cedent somewhat more in point, although not entirely on account 
of difference in the constitutional provisions. 

Congressional Globe, volume 18, page 821 : ‘ 

“Mr. Jones, of Tennessee, raised a question of order. He 
contended that one hundred and fourteen members did not con- 
stitute a quorum of the House. Two members had been elected 
to represent the State of Wisconsin, one of whom had appeared 
and been this morning sworn, and the other was on his way. 
Counting these two members, the House would consist of two 
hundred and thirty members, and it would of course take one 
hundred and sixteen to make a quoruin. ; 

“The Chair stated that he had been informed by the clerk 
that one hundred and fourteen werea quorum. The clerk being 
permitted to explain, said that including the two members from 
Wisconsin there would be two hundred and thirty members, but 
there were three vacancies to be deducted. This being done, one 
hundred and fourteen would constitute a quorum. 

“Mr. Jones denied that the vacant districts were to be deducted, 

“Mr. Duer contended that the vacant districts ought not to 
be included in determining the number of which the House 
consisted, and that none ought to be taken into account but 
those actually elected and returned.” 

The chair ruled that the vacant districts sere to be included 
in the account. 

It will’ thus be seen that upon that day, including the two 
members from Wisconsin, the House would have been com- 
posed of two hundred and thirty members, including three va- 
eancies; and excluding the three vacancies, that is, seats for 
which members were not chosen, the House would have been 
compose l of two hundred and twenty-seven members, and one 
hundred and fourteen would have, with this construction, been a 
quorum. 

The point was here raised expressly that the vacancies should 
not be counted in estimating a quorum, and it was decided that 
they should be. 
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Cushing’s Law and Practice of Legislative Assemblies, 100: 

“When the number of which an Assembly may consist at 
‘any given time is fixed by the Constitution, and an :liquot pro- 
portion of such an Assembly is required in order to constitute 
@ quorum, the number of which such Assembly may cunsist, and 
not the number of which it does in fact consist at the time in 
question, is the number of the Assembly, and the number nee- 
essary to constitute a quorum is to be reckoned accordingly.” 
J. of H., VL, 274-395; J. of H., VIL, 214. 

“Thus, in the Senate of the United States to which, by the 
Constitution, each State in the Union may elect two members, 
and which may consequently consist of two members from each 
State, the quorum is a majority of that number, whether the 
States have all exercised their constitutional right or not.” J. 
of S., 32d Congressional Globe ; Congressional Globe, X., |. 

“So in the second branch of Congress, in which, by the Con- 
stitution, the whole number of Representatives of which the 
House may consist, is fixed by the last appointment, increased 
by the number of members to which newly-admitted States 
may be entitled, the quorum is a majority of the whole number, 
including the number to which such new States may be entitled, 
whether they have elected members or not, making no dedue- 
tion on account of vacant districts.” J. of H., 30th Congress, 
ist Session, 877; Congressional Globe, 18-821. 

In examining this question [ have given citations showing 
legislative practice. This is a question of constitutional law. 
The action of Legislative Assemblies, and especially the popu- 
lar branch, is not authority in the legal sense of that word, 
that is, the authority which attends a judicial decision. It is 
seldom a safe criterion, and I should not hesitate to depart 
from it if [thought it wrong. The question here is an original one. 

The judicial decisions in all the States whose courts have 
passed upon the subject, so far as I have been able to obtain 
them, define a quorum to be a majority of all the members that 
may be elected, including casual vacancies. 
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Section 12, Article III., of the Constitution of Illinois, requires 
that “two-thirds of each House shall constitute a quorum,” and 
“theSenate shall consist of twenty-five members.” 

In examining the Constitution as to what constituted a 
quorum of the Senate under these constitutional provisions, the 
Supreme Court of Illinois, in the case of. People vs. Hatch, 33d 
ll., 130-159, held it to be 17. 

Constitution of Maine.—“ The Senate shall consist of not less 
than twenty nor more than thirty-one members elected at the 
same time as the Representatives.” 

“ A majority of each House shall constitute 2 quorum to do 
business.” 

In 6th Greenleaf, 515, the court held a “ Senate cannot ex- 
ist for the purpose of doing business, unless composed of eleven 
Senators at least, and such Senate can act only by vote, and 
decide only by the power of a major of the constitutional 
quorum.” 

If such a construction was given to this clause in our Consti- 
tution as would permit the word House to be modified in its 
meaning by casual circumstances resulting in vacancies, such a 
result is possible as would vest the entire powers of the@legis- 
lative Department of the government in less than one-third of 
the members for which the Constitution provides. 

There is as much reason under our Constitution for ruling 
that the term House means the members present, whether they 
be three or six, as there is for deciding that vacancies should be 
deducted where there are vacancies from death, resignation, or 
3 failure to elect, when there has been no opportunity afforded 
to elect. 

The meaning of the word “ House,” as used in the clause of 
the Constitution under consideration, does not depend on such 
contingencies. It has a fixed meaning under all circumstances, 
which is, the entire number of which it may be composed, and a 
constitutional quorum must be a majority of that number. 

It is, therefore, my opinion, upon the facts submitted in your 
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communication and upon the authorities and precedents cited, 
‘that twelve Senators did not constitute a quorum to do busi- 
ness ; and hence, that there was no Senate within the meaning 
of this clause of the Constitution, and that “a Legislature of 
the State of Florida, consisting of a Senate and Assembly, 
vested with the legislative authority of the State,” did not 
convene in extraordinary session under your proclamation of 
November 3, 1868. 

As your Excellency does not require an opinion upon the 
points submitted in your second question, if a negative reply is 
returned to the first, having made such s reply I do not con- 
sider the second question. 

James D. Wesvrcort, Jr., 
Associate-Justice Supreme Court. 


Opinion by E. M. RANDALL, C. J., in reply to the letter 
of the Governor, of November 9, 1868: 


To His Excetiency, the Governor: 

As#pertinent to the first question proposed by the Governor, 
and fully embraced in its scope, it is deemed proper to give the 
result of our examination of authorities and our conclusions 
therefrom, based upon the facts as stated in his communication 
and in the documents presented therewith, upon the important 
question as to what constitutes an effective impeachment and 
suspension from office under the Constitution. In view of its 
importance, we have no hesitation in doing so, and in view of 
the further fact that we find no actually conflicting decisions or 
varying precedents. 

Concurring fully in the views expressed by Justice Westcott, 
the following are respectfully submitted, with the premise that 
the rules which have governed courts and deliberative bodies, 
through a long series of years, are much more satisfactory to 
ourselves than our own speculations and first impressions. 
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I. “ An impeachment before the Lords by the Commons of 
Great Britain, ix Parliament, is a prosecution of the already 
known and established law, and has been frequently put in 
practice; being « presentment to the most high and supreme 
court of criminal jurisdiction by the most solemn grand inquest 
of the whole kingdom.” Blackstone’s Com., Chap. XIX., 259 ; 
1 Hale, P. C., 150. 

Rawle on the Constitution, Chap. XXI., says, after quoting 
the provisions of the Constitution on the subject: “ Impeach- 
ments are thus introduced as a known definite term, and we must 
have recourse to the common law of England for the definition 
of the term. In England, the practice of impeachments dy the 
House of Commons before the House of Lords has existed from 
very ancient times. That branch of the Legislature which repre- 
sents the people, brings the charge before the other branch.” 
Burrill’s Law Dict., title Impeachment, says, to impeach is to 
exhibit articles of accusation against a pubtic officer before a 
competent tribunal. 

Macaulay, referring to the impeachment of Warren Hastings, 
says: ‘“ At length the House, having agreed to twenty articles 
of charge, directed Burke to go before the Lords and to 
impeach the late Governor-General of high crimes and misde- 
meanors.” 

“Under the Constitution and laws of the United States, an 
impeachment may be described to be a written accusation, by 
the H. of R. to the Senate, against an officer. The mode of pro- 
ceeding in the institution of an impeachment is as follows: 

“ When a person who may be legally impeached has been 
guilty, or is supposed to be guilty, of some malversation in office, 
a resolution is generally brought forward by a member of the 
House of Representatives, either to accuse the party or fors 
committee of inquiry. If the committee report adversely to the 
party accused, they give a statement of the charges, and recom- 
mend that he be impeached ; when the resolution is adopted by 
the House, a committee is appointed to impeach the party at the 
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bar of the Senate, and to state that the articles of impeachment 
will be exhibited in due time, and made good before the Senate, 
and to demand that the Senate take order for the appearance of 
the party to answer to the impeachment. The House then agree 
upon the articles of impeachment, and they are presented to the 
Senate by a committee appointed by the House to prosecute; 
the Senate then issues process summoning the party to appear 
at a given day before them to answer the articles.” Bouvier’s 
Law Dict., title Impeachment. 

On the 5th day of January, 1804, Mr. Randolph demanded an 
inquiry by the House of Representatives, of which he wasa 
member, into the official conduct of Samuel Chase, a Justice of 
the Supreme Court of the United States, and introduced a reso- 
lution to appoint a committee for that purpose. The resolution 
was passed, a committee appointed, and a report, made subse- 
quently, coneluded with a resolution “that Samuel Chase, Esq., 
an Associate Justice of the Supreme Court, be impeached of high 
crimes and misdemeanors.” The report was accompanied by a 
great mass of printed documents and depositions, and on the 6th 
of March the resolution was adopted by the House; “ where- 
upon it was ordered that Mr. Randolph and Mr. Early be ap- 
pointed a committee to go to the Senate, and at the bar thereof, 
in the name of the House of Representatives and of all the peo- 
ple of the United States, to impeach Samuel Chase, an Associate 
Justice, &ec., of high crimes and misdemeanors.” 

In the case of Judge Peck, in 1826, similar proceedings were 
had in the House, and the report of the committee concluded as 
follows: “That in consequence of the evidence collected by 
them, in virtue of the powers with which they have been invested 
by the House, and which is hereunto subjoined, they are of opin- 
ion that James H. Peck, Judge of the District Court, &ec., be 
impeached of high crimes and misdemeanors.” Whereupon 3 
resolution was adopted in the precise words used in the case of 
Judge Chase, and thereupon the House “ ordered that a commit- 
tee go to the Senate, and at the bar thereof, in the name of the 
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House, &c., to impeach James H. Peck, Judge, &c., of high 
crimes and misdemeanors in office.” 

In the case of Andrew Johnson, President, precisely similar 
preliminary proceedings were had in the House, and on the 
report of the committee, the House “ Resolved, That Andrew 
Johnson, President of the United States, be impeached of high 
crimes and misdemeanors in office.” Thereupon a committee 
was directed to go to the Senate, and at the bar thereof to im- 
peach Andrew Johnson, President, &c., of high crimes and mis- 
demeanors in office,” and that a committee be appointed to pre- 
pare dnd report particular articles of impeachment. 

In these cases, and in all others of which a record can be found, 
the journal of the Senate shows that the committee in each case 
appeared «it the bar of the Senate, and announced that “ in obe- 
dience to the order of the House of Representatives, we appear 
before you, and in the name of the House of Representatives, 
dc., we do impeach,” &c. Such has been the uniform course 
pursued in every case of impeachment by the House of Repre- 
sentatives, or the Assembly of any State, whenever an impeach- 
ment has been prosecuted. ) 

It thus appears by ample precedent and authority, that an 
impeachment is not simply the adoption of a resolution declaring 
that a party be impeached, but that it is the actual announce- 
ment and declaration of impeachment by the House through its 
committee at the bar of the Senate, to the Senate, that it does 
thereby impeach the officer accused, which proceeding is at once 
recognized by the Senate. 

The Assembly of Florida, on the 6th day of November, 1868, 
upon the declaration of a citizen, that Governor Reed has been 
guilty of crimes and misdemeanors, immediately “ Resolved, 
That Harrison Reed, Governor of Florida, be, and uz Is HEREBY, 
impeached of high crimes and misdemeanors in office.” This 
was immediately followed, however, by a resolution that a com- 
mittee of three be appointed to go to the Senate, and at the bar 
thereof to impeach Governor Reed, and subsequently a commit- 
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‘tee penpastedl that they had poceid to the bar of the Senate 
AND IMPEACHED, as they were directed to do, Harrison Reed, 
&e. 

And so it clearly appears that the Assembly deemed that an 
impeachment was not effective until an accusation should be 
actually declared before the Senate, which body alone is author. 
ized to entertain it. 

The process of impeachment is likened in the books to the 
proceedings by indictment in the courts of criminal jurisdiction, 
and it is unnecessary to say that no indictment is of any effect 

‘whatever until it is presented to the court in actual, open and 
legal session, and received and filed therein. 

In the light of the abundant precedents and authorities on the 
subject, under constitutional provisions precisely like our own in 
that respect, we cannot, in considering this case, so far deviate 
from established principles, rules, and beaten paths as to recog- 
nize a declaratory resolution of the Assembly as constituting an 
effective impeachment, until the declaration of impeachment or 
the accusation be made to and at the bar of the only tribunal 
authorized by the Constitution to receive and act upon it. 

II. It then becomes necessary to inquire whether the Senate 
of this State was in actual legal session, duly organized and 
competent to transact business of any kind; for unless this be 
the fact, and a constitutional quorum be present, it could do no 
business as a House of the Legislature, except to adjourn and to 
compel the attendance of absent members. There are author- 
ities in point, viz. 

“There is a distinction between a corporate act to be done by 
a definite number of persons, and one to be performed by an 
indefinite number. In the first case, it is to be observed that a 
majority is necessary to constitute a quorum, and that x0 act can 
be done unless a majority be present ; in the latter, a majority 
of any number of those who appear may act.” Angell and 
Ames on Corp., sec, 501-2. 

“Where it is granted by charter that a corporation shall have 
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so many aldermen and so many capital burgesses, and that when‘ 
one of the latter shall die, depart, or be removed, another shall 
be elected in his place by the mayor and aldermen and other 
capital burgesses then surviving or remaining, or the greater 
part of them, the election must be made by a majority of the 
full members of aldermen and of capital burgesses; a mere ma- 
jority of members of both bodies who happened to survive is not 
sufficient.” Rex. v. Whitaker, 9 B and C, 648; 7 Cowen, 402. 

“ According to the authorities afforded by the English books 
relating to municipal corporations, there must be present at a 
corporate assembly, besides the President, a majority of each 
integral part, if composed of a definite number, and not merely 
a majority of the surviving or existing members of each class. 
Indeed, if there be not a surviving majority of the constitutional 
members, no corporate assembly, say @hose authorities, can be 
formed, and the functions of every meeting in which that class 
ought to participate are suspended.” 4 T. R, 823; 6 do., 278; 
4 East., 26; do., 307; Cowen’s notes to ex parte Willcocks, 7 
Cow., 410; 75. and R., 517; 9 Foster, 213; Angell and Ames 
on Corp., secs. 501, 506. 

Barclay’s Digest, p. 158, has a note in these words: “ It was 
decided by the 37th Congress, to which several of the States 
had failed to send Representatives, that a majority of the mem- 
bers chosen constituted a quorum to do business,” Journal L, 
37, p. 117. 

This may be a correct statement of the decision as made. 
Cushing cites numerous decisions of the Houses, showing more 
clearly the established rule. It is well known that the occasion 
referred to was that of the “secession” of several States, and 
the position assumed by Congress and the President was, that 
those States had abandoned their several State organizations 
and that they were “ without legal governments,” and of conse- 
quence the Congressional Districts therein were abandoned and 
destroyed, and thus in point of fact, by diminishing the number 
of Congressional Districts, and the insurrectionary States not 
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being entitled, in the then condition of affairs, to a representation 
in Congress, the number of Representatives necessary to form 
the Congress was reduced. This was the basis of the action re- 
ferred to, and whatever action was had in the premises, was 
with reference to the then existing facts. 

The Constitution of this State divides the State into twenty- 
four Senatorial districts. If by some great throe of the earth, 
the peninsular portion of the State were to be submerged, and 
thereby whole counties and districts actually destroyed, the 
number of Senatorial districts would be most assuredly reduced, 
and practically the nnmber of Senators composing the Senate 
would be affected accordingly, and it would doubtless be con- 
sidered a practical abolition of districts, which the “strong arm 
of the law” could not prevent. It is very seriously doubted, 
however, whether the refnation of seats by individual Sena- 
tors, or the failure to elect by reason of a tie vote, or the death 
of a Senator, would have a similar effect. All precedents and 
authorities and sound logic forbid it. 

But it may be said that the Constitution does not expressly es- 
tablish the number of members of the Senate. The language 
used is, (Art. XVI, sec. 29 :) “ There shall be twenty-four Sen- 
atorial Districts, which shall be as follows, * * * and each Sen- 
atorial District shall be entitled to one Senator.” Art. IV., sec. 
4, says, “Senators shall be chosen for the term of four years 
* * * The Senators elected at the first election from the Sena- 
torial Districts designated by even numbers shall vacate their 
seats at the expiration of two years, and thereafter all Senators 
shall be elected for the term of four years, so that one-half of 
the whole number shall be elected biennially.” Now to what 
do the words “ whole number” refer ? The whole number of 
what ? Section 8 of the same article sayss “‘A majority of each 
House shall constitute a quorum to do business, but a smaller 
number may adjourn from day to day,” &c. 

“Each House” is understood to mean, the members of the 
Assembly and of the Senate, selected from certain specified dis- 
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tricts, (not a part of the districts,) duly convened and organized. 
The word “ House” refers to a duly organized body. The mem- 
bers do not form a “ House” while they are at their homes, or 
when pursuing their private business in New York or London, 
but only when duly organized. A stranger inquires how many 
members compose the Senate or Assembly? Where do we go 
to find the answer? to the Constitution ? or must we go to the 
several counties and districts and ascertain who has died or re- 
signed ? And even then we must deduct the number of ascer- 
tained vacancies from “the whole number” mentioned in the 
Constitution. ‘The whole number” must surely mean the ag- 
gregate of all the members, as the same may be ascertained by 
reading that instrument. If the words “the whole number” 
were intended to mean an indefinite number less than the whole, 
we should have this singular paradox: “A majority of the 
whole of an unknown or indefinite number shall constitute a 


34 


quorum.” 

But suppose we were to conclude that a majority of the whole 
number of members prescribed by the Constitution, might be 
construed to mean a majority of those only who might present 
evidence of theirelection. Even that, in the present case, would 
not lead to a result different from that which we reach by what 
we deem the proper construction, for in this case it appears that 
a Senator was elected in each of the twenty-four districts. 

It appears of record that W. H. Kendrick was returned as 
elected to the Senate from the 23d district, Senators from all 
the other districts having been duly elected and sworn, and 
participated in the proceedings of that body, Mr. Kendrick’s 
right to a seat being doubted, a commitice was appointed to in- 
quire into his eligibility, and on the 5th day of November, 1868, 
said committee made a report against his eligibility ; but it does 
not appear that the Senate acted upon such report, and for 
aught that appears upon the journals, Mr. Kendrick may be en- 
titled to his seat. At any rate he was returned as elected to the 
Senate by a majority of votes, by the same authority which de- 
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termined the election of the other Senators. In case of his eligi- 
bility being denied by the Senate, it has sometimes been held 
by legislative bodies thet the person who received the next 
highest number of votes at the election would be entitled to the 
seat, to wit: according to the practice adopted by the Consti- 
tutional Covention, as well as by one of the Houses of the Legis. 
lature, at its late session, and by the Legislature of a neighbor- 
ing State ; and hence, if the rule of the House of Representa. 
tives of the XX XVIIth Congress is correctly stated, its applica- 
tion in the present case would not vary the result, if these pre. 
cedents are good authority. 

It cannot be seriously contended that a resignation of Sena 
tors, or their expulsion, can have the effect of creating a quorum 
to be composed of a less number than a majority of those elected, 

Adopting such a rule, the resignation of all the Senators but 
three, or even one, would give to that insignificant number the 
power ofa “majority of the whole number ;” the twenty-four 
districts would all be represented in a single person, who would 
control all the legislation of the State ; raise or refuse to raise 
taxes ; overrule the wishes of the people represented in the As- 
sembly ; override the veto of the Governor; try impeachment; 
convict the. Governor and Lieutenant-Governor ; pronounce 
them forever disqualified to hold offices, and vote himself gov- 
ernor 2s the successor of the Lieutenant-Governor ; prorogue 
the Legislature on refusing to agree to an adjournment; refuse 
to order elections to fill vacancies; and whatever crimes and 
misdemeanors in office he might commit, could neither be ex- 
pelled from his seat as Senator or impeached as Governor. This 
case is extreme, it is true, but nevertheless, legally possible upon 
the hypothesis suggested. The people of florida have not 
adopted a Constitution which, by any plausible construction, 
may place the government thus at the mercy of a minority of 
the whole number of members of which either House is to be 
composed. 

Chief-Justice Marshall, in the case of Cohen vs. The State of 
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Virginia, 6 Wheaton, 390, says that a majority of the States 
may refuse to send Senators to Congress, and that the effect of 
this would be to suspend legislation ; that a minority of the 
States cannot effect such an obstruction of the Government, but 
that a majority may, and rightfully, under the Constitution, be- 
cause 2 majority of States or people may always, of right, 
change the form of the government. The whole theory and the 
strength of our form of government rests in the right of the 
majority, instead of the minority, to make and unmake laws, 

According to the “Journals” accompanying the Governor’s 
communication, there were not present at any time during the 
called session more than twelve Senators. We are of the 
opinion that that number is not a “majority of the whole num- 
ber.” That by the Constitution, a smaller number than a major- 
ity of the whole number may only “adjourn from day to day, 
and compel the attendance of absent members,” and do not, 
therefore, constitute a duly organized Senate, capable of trans- 
acting any business whatever, save such as is mentioned in the 
Constitution, and as may be incident thereto in the process of 
organization. ‘“ A message from one House to the other cannot 
be received by the House to which it is sent; nor can an an- 
swer to a message be received by the House by which it is sent, 
unless a quorum is present.” Cushing’s Law and Practice of 
Legislative Assemblies, section 817. 

We have seen that an impeachment is an accusation, duly 
made to a tribunal empowered to act upon it. The Senators 
present seem to have appreciated the situation, as, by the 
“Journals,” it appears that they took no notice whatever of 
the proceeding in question. 

We are, therefore, of the opinion that even upon the assump- 
tion that the proceeding of impeachment is not properly “leg. 
islative business,” and that it may be presented at a called ses- 
sion, without the actually expressed consent of both Houses; 
there has not been an effective impeachment and suspension 
from the performance of official duties. 
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It is unnecessary to express any opinion as to the status of 
the sitting’ members who are supposed to have vacated and 
abandoned their places by accepting other offices. When the 
question arises it will doubtless be decided according to the 
law by the proper tribunai. 

Respectfully submitted. E. M. Rannvatt, C, J. 


Opinion of Justice HART in response to the letter of the 
Governor, dated November 9, 1868. 


In the matter of the inquiries made by the Governor 
“ whether a Legislature of the State of Florida, consisting of a 
Senate and Assembly vested with the legislative authority of 
the State, has convened in Extraordinary Session under the 
proclamation of the Governor of November 3d, A. D. 1868,” & 

After much careful study and consideration, my mind has 
reached the same conclusions as those of the other Justices, 
and i concur fully with them in the opinions which they 
have given. The authorities quoted by them will be found 
to be in poini, and their conclusions drawn therefrom to be 
sound. 

Our Constitution does not in hwe verba provide that the 
Senate shall consist or be composed of twenty-four members, 
but it contains provisions that by every fair and reasonable in- 
tendment mean the same. It provides that the legislative au- 
thority of the State shall be vested in a Senate and Assembly; 
that there shall be twenty-four Senatorial Districts; and it 
creates, defines, and numbers them, and provides that each 
shall be entitled to one Senator; and it also provides that a 
majority of each House shall constitute a quorum to do busi- 
ness, but a smaller number may adjourn from day to day and 
compel the absent members. To hold that these provisions of 
the Constitution mean that Senators from seven or three of these 
Senatorial Districts may under some or any circumstances con- 
stitute the Senate, vannot be a correct and sound interpretation 
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of the Constitution. All reasonable contingencies are provided 
for in the phrase, “‘ A majority of each House shall constitute a 
quorum to do business,” &c. Until a majority of the Assem- 
blymen and Senators provided for by the Constitution assem- 
ble, there can be no Legislature. The decision of the House of 
Representatives of the thirty-seventh Congress is not in point ; 
the facts and circumstances inducing it were wholly and ma- 
terially different ; and yet the most abstract part of it, as it has 
been quoted from a digest, sustains us, for twenty-four Senators 
had been chosen. No,district had failed or refused to elect or 
choose 2 Senator. 

A careful study of the Journals of the first Legislature 
under this Constitution will disclose the fact that both Houses 
have almost invariably made decisions which warrant our 
opinion. , 

[have searched in vain for precedents to sustain the theory 
that seven or three may constitute 2 quorum of either House. 
Never, until now, has any high functionary announced the 
doctrine that if a popular branch, in full quorum, goes to the 
bar of the Senate, by its committee or otherwise, to impeach 
the Executive, and finds but seven or three Senators there, it 
may, to that number, legitimately impeach the officer. 

The Assembly has the sole power of impeachment; that is, 
it is the sole body clothed with authority to perform the sev- 
eral acts necessary to constitute impeachment ; but it must per- 
form them all before it can effect impeachment. The sending a 
committee to the Senate to impeach the officer has always, in 
ail the cases heretofore, been deemed essential to constitute 
impeachment, and if the Senate is not there, the act is not com- 
plete. 

I could proceed at more length, but the arguments of the 
Chief-Justice and of Associate-Justice Westcott are so conclu- 
sive that it seems unnecessary. 

Respectfully submitted. O. B. Hart, 

Associate-Justice Supreme Court. 
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IN THE MatTreR OF THE EXEcUTIVE COMMUNICATION OF THE 
28tu JANUARY, 1869. 


1. The Senate of the United States is the exclusive judge ot the clection 
return and qualifications of its own members. Whether an election of a 
Senator by a State Legislature is in conformity with such reguiations as 
are prescribed by Congress, or whether, for want of strict conformity 
therewith, it is illegal and void, are questions = this court has n¢ 
jurisdiction to decide. 

EXECUTIVE OFFICE, 
TALLAHASSEE, ae January 28th, 1869. | 

To the Hon. the Supreme Court 
I have the honor to inclose a copy of a resolution of the Leg- 

islature asking the opinion of your honorable body upon a ques- 

tion submitted, and to which your immediate reply is required. 
Very respectfully, &c., 
Harrison Reep, Governor. 

The resolution inclosed was as follows: 

CONCURRENT RESOLUTION. 

Whereas, Grave doubts exist as to the legality of the late 
election of Abijah Gilbert as United States Senator : 
Therefore be it resolved by the Senate, the Assembly concur- 

ring, That His Excellency the Governor be requested to ask 
the opinion of the Supreme Court at once upon the legality of 
said election, and if the Supreme Court should decide that the 
election of said Abijah Gilbert was illegal and void, whether or 
not any clection of United States Senator from and after this 
time, and during the present session of the Legislature, would 
be legal and valid. 


To His Excellency Governor Rrep : 

Your letter of yesterday covering a resolution of the Legis- 
lature requesting the opinion of this court upon the legality of 
the election of the Hon. Abijah Gilbert as Senator of the 








TERMS HELD IN 1868-9. 687 








Election of United Sfates Senator—Opinion of Conrt. 








United States from Florida; and whether, if the Supreme 
Court should decide that such election was illegal and void, an 
election hereafter made at the present session of the Legisla- 
ture would be legal and valid ? 

An Act of Congress approved July 25th, 1866, entitled “ An 
Act to regulate the times and manner of holding elections for 
Senators in Congress,” (Laws 39th Congress, 1st session, p. 
243,) provides that the Legislature which shall be chosen next 
preceding the expiration of the time for which any Senator was 
elected to represent said State in Congress, shall, on the second 
Tuesday after the meeting and organization thereof, proceed to 
elect a Senator in Congress in the place of such Senator so 
going out of office in the following manner: Each House shall 
openly by a viva voce vote of each member present name one 
person for Senator, and the name of the person so voted for 
who shall have a majority of the whole number of votes cast in 
each House shall be entered on the Journal of each House by 
the Clerk or Secretary thereof; but if either House shall fail to 
give such majority to any person on said day, that fact shall 
be entered onthe Journal. At twelve o’clock M., of the day fol- 
lowing, the members of the two Houses shall convene in joint 
assembly, and the Journal of each House shall be read, and the 
person who shall have received a majority of all the votes in each 
House shall be declared elected; but if the same person shall 
not have received a majority of the votes in each House, or if 
either House shall have failed to take proceedings as required, 
the Joint Assembly shall then proceed to choose by a viva voce 
vote of each member present a person for the purpose aforesaid, 
and the person having a majority of all the votes of said Joint 
Assemily (a majority of all the members elected to both 
Houses being present and voting) shall be declared duly elected ; 
and in case no person shall receive such majority on the first 
day, the Joint Assembly shall meet at twelve o’clock M. of 
each succeeding day during the session of the Legislature, and 
take at least one vote until a Senator be elected. 
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No statement of facts is presented to us, but it is probably 
expected that we shall examine the Journals of the two Houses 
of the Legislature for the purpose of ascertaining what steps 
have been taken in reference to the election of a Senator, in 
place of the Senator whose term will expire on the 4th day of 
March next. 

Protesting that the questions involved in the inquiry are not 
matters of judicial cognizance, and that the “ opinion” of this 
court is binding upon no person, the matter being purely of leg- 
islative interpretation and adjudication, yet because the Con- 
stitution requires the court to give opinions “upon any point 
of law,” when required by the Governor, we are constrained 
to comply with the requirement of the Constitution. 

As to the facts, then, relating to the election of Mr. Gilbert 
as Senator, we do not find that on the second Tuesday after the 
organization of the Legislature at its session commencing on 
the 8th day of June last, either House, openly by a viva voce 
vote of each member present, named any person for Senator 
of the United States in place of a Senator whose term of office 
was about to expire. Two persons were so voted for to fill 
supposed vacancies, but no votes were given to fill the term com- 
mencing on the 4th of March next. Subsequently a Joint Con- 
vention of the two Houses of the Legislature, without the pre- 
vious separate action of the Houses, elected Mr. Gilbert for the 
term commencing in March next. It appears to us, therefore, 
that such election was irregular, but it is out of our power to 
decide that the election was “illegal and void,” that question 
being exclusively for the Senate of the United States. 

It is within the power of the Senate of the United States to 
regard the provisions of the act of Congress as directory, and 
to conclude that the Legislature of the State has expressed its 
will, and that the constituency of Mr. Gilbert desire him as 
their Representative; and that while in point of fact the elec 
tion may not have taken place upon the day, and in strict con- 
formity with the statutes, yet that it was a fair expression of 
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the power in whom was vested the duly of selection. In the 
very nature of things there is nothing before us which can 
enable us to determine the question of its validity. 

We may say whether the requirements of the law have been 
complied with, but we cannot say whether the Senate will over- 
look this or determine that it was necessary. If the Senate de- 
termine that the election was valid, that is final, but until it is 
determined, its validity will remain an open question; and | 
without a knowledge of the future we cannot answer the in- 
quiry. 

An election at a subsequent day of the present session, no 
Joint Assembly having been held on the day suc¢eeding the 
vote taken in the Legislative Assembly, may stand upon simi- 
lar grounds as to irregularity ; neither being in strict conform- 
ity with law, the Senate might admit or refuse to admit either. 


For the court. 
E. M. Ranvatt, C. J. 


SuPpREME Court oF FLoripa, } 
TALLAHASSEE, January 29th, 1869. { 








In tHe Matrer or tHe Executive ComMMUNICATION OF JAN- 
UARY 29TH, 1869. 


1. The provision of the Constitution, that the salaries of officers shall be 
payable quarterly, does not refer to the “ pay” of members of the Legisla- 
ture; their “pay” may be drawn at such time as the Legislature may, by: 
law, determine. 

EXECUTIVE OFFICE, J 
TALLAHASSEE, Fla., January 29, 1869. | 
To the Hon. the Supreme Court : 

The Constitution, Article XVL, section 4, says: “The pay 
of the members of the Senate and House of Representatives shall 
be $500 per annum,” &c. Section 6 says: “The salary of 
each officer shall be payable quarterly upon his own requisition.” 
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Is the salary of members of the Legislature payable monthly, 
quarterly, or yearly? Is it payable in advance or at the close 
of the period ? 

An early opinion is required for the guidance of the Executive 
Department. 

Very respectfully, your obedient servant, 
Harrison ReEEp, Governor. 


To His Excellency Harrison Reep, Governor : 

Your communication of the 29th inst. is received, wherein you 
require the opinion of the court upon the following questions : 
Is the salary of members of the Legislature payable monthly, 
quarterly, or yearly ? Is it payable in advance, or at the close 
of the period ? 

The portions of the Constitution relating to the subject are 
not entirely free from doubt as to their true meaning, and the 
members of this court are not of the same opinion in every re- 
spect in regard to their interpretation. _A majority of the jus- 
tices, however, have come to the following conclusions : 

Section 2 of Article IV. reads as follows: “The sessions of 
the Legislature shall be annual; the first session on the second 
Monday of June, A. D. 1868, and thereafter on the first Tuesday 
after the first Monday of January, commencing in the year A. D. 
1869. The Governor may in the interim convene the same in 
extra session by his proclamation.” 

Section 3 is as follows: “The members of the Assembly 
shall be chosen biennially, those of the first Legislature on the 
first Monday, Tuesday, and Wednesday of May, A. D. 1868, 
and thereafter on the first Tuesday after the first Monday of 
November, commencing with the year, A. D. 1870. 

From these sections we infer that the legislative year is to be 
held to commence with the day of the annual meeting of the 
Legislature, and to end on the day fixed for the next annual 
meeting of that body. 

Section 4 of Article XVI. provides that the “ salaries” of the 
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Governor, Lieutenant-Governor, Justices of the Supreme Court, 
Circuit Judges, and Cabinet office® shall be certain fixed sums ; 
that the “ pay” of the members of the Legislature shall be five 
hundred dollars per annum, and ten cents per mile; and all 
other officers of the State shall be paid by fees; and section 6 
says, “ The salary of each officer shall be payable quarterly upon 
his own requisition.” 

Are members of the Legislature officers within the meaning of 
the Constitution? The Constitution of the United States, Ar- 
ticle I., section 6, says, “No Senator or Representative shall, 
during the time for which he was elected, be appointed to any 
civil office, * * * and no person holding any office under 
the United States shall be a member of either House during his 
continuance tv office.” The Houses of Congress have, on several 
occasions, decided, and we believe invariably, that members of 
Congress were not officers in the true sense of the word. It has 
also been so held by the Legislatures and courts of various States 
and of this State, in reference to members of Legislatures and 
State Conventions. 

Our Constitution speaks of Senators vacating their “ seats,” 
not their “ offices.” It says, the “salary” of certain officers 
shall be a certain sum, and that the “salary” of each “ officer” 
shall be payable quarterly ; and in regard to the compensation 
of members of the Legislature, in the same section which provides 
the amount of salaries, it says, not “salaries,” but the “pay” 
of members of the Senate, &e., shall be five hundred dollars per 
annum and mileage. 

The provision that the salary of each officer shall be payable 
quarterly cannot apply to members of the Legislature, because 
the “pay,” including mileage, renders the sum they may be en- 
titled to receive indefinite. It certainly cannot be held that they 
are to draw their mileage quarterly. 

The words “all other officers,” in the fourth section, following 
the enumeration of several officers and their salaries, and mem- 
bers of the Legislature and their “pay,” refers immediately to 
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the officers named, and not to members of the Houses. The 
words or terms “salary ” and,“ pay,” refer the one to the “ offi- 
cers’ mentioned, and the other to the “ members.” 

The duties of the several “ officers ” of the State are constant ; 
each may be called upon at any moment to perform the duties 
of his position. Members of the Legislature have no duties to 
perform as officers independently of other members or officers, 
but act only when assembled pursuant to law, and their duties 
may be said to begin and to end with voting upon questions 
submitted. The amount of their “pay” does not depend upon 
their performing six or sixty days service. They are required 
to attend an annual session in January, and say be convened on 
extraordinary occasions by the Governor, and on such occasions 
are entitled to additional pay by way of mileage ; and this again 
illustrates the suggestion that they are not included among the 
officers who draw their salaries quarterly, the amount of their 
pay as mileage not being susceptible of accurate calculation be- 
cause the number of occasions on which they may be convened 
cannot be anticipated. 

We therefore conclude that the provision of the Constitution 
entitling members of the Legislature to a given amount of pay 
per annum means that they are entitled to so much for each leg- 
islative year; that the legislative year for 1868 corimenced ou 
the day fixed for the annual session in that year, and that the 
legislative year for 1869 commenced on the day of the annual 
session for that year. 

We are therefore of the opinion that the * pay ” of members 
not being included in the term salury, and therefore not being 
required to be drawn quarterly, it is within the province of the 
Legislature to prescribe the time of its payment. 

For the court. . 

tespectfully submitted, 
O. B. Harr, Associate Justice. 


, 


Norr.—The head note in this case was prepared in accordance 
with the statute by the Judge delivering the opinion.—Rep’r. 
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WESTCOTT, J., dissented from the foregoing views in the 
letter following: 


His Excellency Harrison Rerep, Governor of Florida: 

Sir: Your communication of January 29th has been received 
by the court, and I regret that I cannot agree with the conclu- 
sion to which a majority of the court has arrivegl. 

The answer to the inquiries made, which I need not repeat, in- 
volves the consideration and construction of sections 1 and 2, 

_ Article TV., section 6, Article XVI., and a portion of section 4, 
Article XN VL, of the Constitution of this State. These sections, 
so far as they relate to the subject of inquiry, are as follows : 

“The legislative authority of this State shall be vested in a 
Senate and Assembly, which shall be designated the Legislature 
of the State of Florida, and the sessions thereof shall be held at 
the seat of government of the State.” 

“'The sessions of the Legislature shall be annual, the first: ses- 
sion on the second Monday of June, A. D. 1868, and thereafter 
on the first Tuesday after the first Monday of January, com- 
mencing in the year A. D. 1869.” 

“The pay of the members of the Senate and House of Repre- 
sentatives shall be five hundred dollars per annum, and in addi- 
tion thereto ten cents per mile foreach mile travelled from their 
respective places of residence to the Capital, and the same to re- 
turn, such distance to be estimated by the shortest general thor- 
oughfare.” 

“The salary of each officer shall be payable quarterly upon 
his own requisition.” 

In the light of the authorities upon the subject there may be 
some difference of opinion as to whether members of the Legis- 
lature are officers within the meaning of that term as used in 
Article VI., section 16, of the Constitution of this State, which 
is the clause last above mentioned. I cannot see, though, how 
this is a premise from which the conclusion of the court follows. 
Suppose they are not officers within the meaning of that term as 
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used in sections 4 and 6 of Article XVI. of the Constitution, 

does it follow that they can appropriate one thousand dollars 

for their pay for eight months when the Constitution provides 

that “the pay of the members of the Senate and House of Rep- 

resentatives shall be five hundred dollars per annum,” that is, 

° through a year, a period of twelve months? It is certainly ob- 

vious that no such consequence results. Their pay, whether 

they be “ members” or “ officers,” is limited. It makes no dif- 
ference what they are. 

But it is the opinion of a majority of the court that the mem- 
bers of the Legislature are entitled to five hundred dollars for 
each “legislative year ;” that the legislative year for 1868 com- 
menced on the day fixed forthe “annual” session for that year, 
and that the “legislative year for 1869 commenced on the day 
of the annual session for that year,” and that the members of the 
Legislature are entitled to the sum of five hundred dollars for the 
session held in 1868, and to five hundred dollars for the session 
of 1869; that what is due for 1869 can be paid upon an appro- 
priation in January, 1869, and that they are entitled to five hun- 
dred dollars in January, 1870, which can be paid upon an ap- 
propriation at the termination of the session of January, 1870, 
thus making the pay of the members of the Legislature, who in 
the view of the court commenced their legislative year in June, 
1868, the sum of fifteen hundred dollars ($1500) for the space of 
one year and eight months, or one thousand dollars for eight 
months. 

I regret that I must dissent from this view. 

While it is true that the second section of Article [V. requires 
that the sessions of the Legislature shall be annual, the first 
session on the second Monday of June, A. D., 1868, and there- 
after commencing on a certain day in January, 1869, yet it does 
not follow that because two sessions of the Legislature are in fact 
held within the space of one year, that this clause in the Consti- 
tution, which proposes not to create a legislative year as distinct 

Jrom any other year, but solely to determine the time and number 
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of sessions the Legislature shall hold, should be held to fix the 
amount of pay that members are to receive; and especially is 
this true when we remember that there is a particular clause in 
the Constitution which was inserted for the express purpose of 
fixing the pay. 

In my opinion the pay of the members of the Legislature 
must be determined by that clause in the Constitution which 
was inserted for the express purpose of fixing it, and the terms 
of which are not of doubtful signification, but which is, in very 
words, so plain that there is no necessity for referring to any 
other clause of the Constitution to aid us in coming to a proper 
conclusion as to its meaning. 

Leaving, therefore, the consideration of section 2, Article IV., 
of the Constitution, the purpose of which is simply to prescribe 
the time at which the sessions of the Legislature are to be held, 
and which does not in my opinion propose to fix a distinct 
“ legislative year” for the purposes of pay, I come to the con- 
sideration of section 4, Article XVL., of the Constitution, which 
was inserted for the express purpose of fixing the pay of mem- 
bers of the Legislature and the salaries of officers. 

This section provides as follows (section 4); “The salary of 
the Governor of the State shall be five thousand dollars per an- 
num ,; that of the Chief-Justice shall be four thousand five hun- 
dred dollars ; that of each Associate Justice shall be four thou- 
sand dollars ; that of each judge of the circuit court shall be 
three thousand five hundred dollars ; that of the Lieut. Governor 
shall be two thousand five hundred dollars; that of each cabinet 
officer shall be three thousand dollars. 

“ The pay of the members of the Senate and House of Repre- 
sentatives shall be five hundred dollars per annum, and in addi- 
tion thereto, ten cents per mile for cach mile travelled from their 
respective places of residence to the capital, and the same to re- 
turn.” 

Here we find an express provision, which in my judgment 
leaves the question without doubt. 
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It is provided that the pay of the members of the Senate and 
House of Representatives shall be five hundred dollars per an- 
num. What does this term “ per annum” mean here ? It will be 
noted that it occurs ina previous portion of the same section, 
wherein provision is made “that the salary of the Governor 
shall be five thousand dollars per annum,” and it is obvious 
that the meaning of the words “ per annum” in each connection 
mean precisely the same thing, and there is no reason in my 
judgment why we should look elsewhere to construct a new and 
different legislative year for purposes of pay; and especially is 
this so when the section to which you are referred is only in the 
Constitution to fix the number and time of the sessions of the 
Legislature, and has nothing to do with the pay of its members. 

It is my opinion, therefore, that the pay of a member of the 
Legislature attaches and begins to run when he becomes subject 
to be called upon to perform legislative duties, in the same way 
that an officer’s pay attaches upon his acceptance and qualification. 

The mode of drawing it I am inclined to think may be fixed 
by the Legislature in such mannner and at such time as is con- 
sistent with this view of the Constitution. 

Iam therefore of opinion that no act or series of acts, the 
operation of which is to pay a member of the Legislature any- 
thing beyond the sum of five hundred dollars within the space 
of one year from the time he is subject to be called upon to per- 
form legislative duties, is constitutional. 

I am aware of the fact that another department of the govern- 
ment has with an almost unanimous voice given a different con- 
struction to the Constitution, and ifI had any reasonable doubt 
in the matter, I would follow their construction ; but as I am 
without doubt in the premises I am constrained to express that 
opinion which I feel sure is correct. 

Respectfully 
James D. Westcorr, JR., 
Associate Justice Supreme Court of Florida. 
Supreme Covrt, Tallahassee, Fla., Feb. Ist, 1869. 
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ACTS—See statutes construed. PAGE 
ALIMONY— 
1. Ad interim alimony, or alimony pendente lite, as well as the allowance 
of a sum to the wife to enable her to prosecute her suit, are given not as 
voinongas right in the wife. It is a matter for the sound discretion of the 
COE 655 0ccgscscndcrnvassheasindvnssaneens awed Juscnewkone’ ccccccces S04 
2. = no order awarding alimony pendente lite or counsel fees‘is made un- 
til after a decree for divorcee, such an order under the statute should not 
be then n made unless the nature of the case makes it ‘ fit, seen and 
cdc cdceannwsesesnaencndebuge ead sees i rh hee Pee a 
Where the wife has brought her case to a hearing before such ¢ an or- 
der is made, no allowance, cither for alimony or costs of counsel, should 
be made where the case from the evidence and the pleadings is one in 
which she had no reasonable ground of suit. Underwood vs. Under- 
PARE SEES: =~ SnaRe eer Rid ker iaheaenia es eh aaa $490s0se0ncsseneue See 
4, Where, upon the face of the bill, there is not sufficient alleged to 
justify a decree of divorce, the court should not, at any stage of the pro- 
ceedings, allow to the wife means to compensate counsel to prosecute her 
suit. A prima facie case must at least be made in her pleadings before 
wet Bis COGN TE COIs oo ctoncccacenesesecccsenes’ PSE DOR OL LO -. 450 
5. Permanent alimony is a continuous allotment of sums payable at 
regular periods. A gross sum of money given absolutely in full satisfac- 
tion, or a specific proportion of the husband’s estate, cannot be given ab- 
solutely in full satisfaction of alimony............... Pe sdwwenas ee : -- 450 
. Before a decree for permanent alimony i is passed, there should be tes- 
timony sufficient to form an intelligent basis for such an order. There 
should be such testimony as would enable the court, with reasonable cer- 
tainty, to do justice alike to the parties. - Phelan vs. Phelan............. 450 


AMENDMENT— < 

The proceeding by information, in the nature of a quo warranio, is 
i. essentially a civil proceeding, and the pleadings in it are as much subject 
to amendment as they are in ordinary civil actions. Itis criminal only in 


form. State of Florida vs. Wm. H. Gleason........ccccccccccccccecs 
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AMENDMENT—(Continued.) 
2, Where an attachment bond does not appear upon its face to be execu- : 
ted by the plaintiffs, their agent or attorney, as required by statute, the | 
omission cannot be remedied by amendment. Work & Son vs. Titus... 628 


ANTECEDENT GRUDGE— 

1. Where an antecedent grudge has been proved, and there is no satis- 
factory evidence to show that the wicked purpose had been abandoned, 
it must be clearly shown to the court and jury that the provocation was 
great in order to warrant them in finding that the killing was on the re- 
cent provocation, and not on the old grudge. Holland vs. The State.... 118 

(See title Criminal Law.) 

APPEAL— 

1. Where a bill is taken pro confesso, and a tinal decree is passed under 
the statute, an appeal lies to this court under the practice in this State, 
and in all cases such an appeal opens for the consideratiun of this court 
the record prior-to the default........ Lddsetal esa enketerecd heck iskssce ee 

2. Where there is no equity in the bill, or the case made shows a plain 
remedy at law, this court, in an appeal of this character, should direct th: 
bill to be dismissed, though these questions are not raised in the plead- 


I Ne WN IS SiS ick Ws. cc ccceccccannccscscecessiecedhas 393 
3. Under the statutes regulating appeals in chancery from final or inter- 
locutory decrees, a bond is not necessary to perfect an appeal. The only + 
result attending a failure to give bond under the statutes is, that the ap- 
peal does not operate as a supersedeas............. cee cee eee eee eee eee $16 


4. Where an appeal is prosecuted from an interlocutory order or decree 
in chancery, under the act of 1853, if the bond isin a sufficient amount 
and so conditioned as to secure the appellee fully in his rights, as well as 
for all damages in the event the decree of the court below is affirmed, 
either in whole or in part, itis asufficient bond. Kilbec & Barnes vs. My- 
Gh ac i cdaasctinbel ctenecddinncnnasconascande Pe ER ERO Ey ee 416 
5. Where, upon bill tiled, a decree of divorce a vinculo matrimonii, and 
of reference to master to report as to allowance for alimony, is passed 
upon the consent and agreement of the parties, an appeal from the order 
confirming the report when made, and fixing the alimony, opens for con- 
sideration under the statute of this State the decree of divorce, and though 
the parties may not desire to disturb the decree of divorce, it will be re- 
versed if improperly granted. Underwood vs. Underwood............ +4 
6. It is the imperative duty of the court to dismiss an appeal upon an 
application based on the production of the certificate of the clerk of the 
circuit court that an appeal has been obtained and a bond given, the copy 
of the proceedings in the court below not being filed, unless the party in 
default show some good cause for not having complied with the statute. 495 
7. What is “‘ good cause” for an omission to file a copy of the record 
of proceecings with the clerk of the Supreme Court, after taking an ap- 
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peal, is matter to be addressed to the sound discretion and judgment of 
CR CONE. o.oo 0.6 0:000600s0006055sedsnddugueenhcuueesnteetbiaseeseee erent 493 
& Neglect to file the proceedings of the circuit court because the ap- 
pellant or his counsel had reason to believe that no causes would be heard 
at the commencement of the term, is not ‘‘ good cause’’ for the omission, 
the law requiring the appellant to file the papers with the clerk of the 
Supreme Court on the first day of the term. Rain vs. Thomas.......... 493 
(See titles Error, Practice.) 
APPROPRIATION OF PAYMENTS— 
1. A bank holds the notes of R., for securing which R. pledged a quan- 
tity of cotton which was left in his possession to be disposed of by the 
bank to meet the notes. R. subsequently sold the cotton and "deposited 
the proceeds in the bank to his own credit in his bank account, and after- 
wards drew out by his checks all the funds so deposited without applying 
or directing the bank to apply such deposits to the payment or satisfac- 
tion of the notes; eld: that though there were balances to his credit 
from time to time sufficient to cover the amount of the notes after they 
became due, yet, as he neglected to appropriate such balances to the pay- 
ment of the notes, but drew them out, it is too late to demand the extin- 
guishment of the notes by the application of such balances...........++.+ 518 


2, Deposits in a bank to accoynt of the depositor cannot be considered 
as payments made upon notes owing to the bank, though the bank may 
hold a sufficient amount of such deposits to meet the indebtedness ; but 


She right to Go 06 16 OE 106: CUIOR . 6.5.55. oi0c 0.000 65005 6686 6500u00urens suse, SEO 


The subject of ‘appropriation of payments’’ incidentally considered 

and leading authorities referred to. Randall vs. Pettes............--0++ 
ATTACHMENT— 

1. An attachment bond executed by an attorney at law, in his own 
name, binding himself and not his principal, and signed by two good and 
sufficient securities, is sufficient under the statute to sustain the writ of 
CII eo. o:6 5 6.00 6:5 iin 5.0. 6895508 SsES Cdn SEs bases beeen The Odean oes 144 

2. The third rule of court does not conflict with the statute authorizing 
an attorney at law to sign an attachment bond binding himself and not - 
SS PEIN on cin ccicincodnncecccdstcoateesdudbdas vekbbatescbnegaeeeeens 144 

3. The notice required in attachment suits is to enable defendant to ap- 
pear and plead to the merits of the cause, and not to appear and contest 
the validity of the writ, and the only limitation to the time of notice is, 
that no judgment can be rendered before satisfactory proof of such no- 

OG. o ciecccinnioacddcesbasdencdiGettacwevastseteneteceseccatusnspe asan ce 144 

4. To obtain the writ of attachment it is only necessary to file the 

7 proper affidavit and bond with the clerk—a precipe is not required by 
law. The time of filing the affidavit for attachment is made by statute, 
for all legal purposes, the date of the commencement of the suit. Simp- 
eee 2 Co. We: TH & FHI aaa c a ccc ccccccsccecsccecccesosseseuesees 144 
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ATTACHMENT—(Continued. ) 

5. The gencral purpose and intent of the attachment laws is to give the 
creditor protection and security whenever the debtor is committing cer- 
tain enumerated acts of fraud, or he is in such a situation as either endan- 
gers the debt or impairs the remedy for its collection. They should not 
be so construed as to prohibit the debtor under all circumstances from 
engaging in every legitimate species of trade beyond the confines of State 
I 605.60 nob 66 66080556 cA bok neCesetEbcscuseueeesnseersssne See 589 

6. The statute authorizes an attachment whenever the debtor is actually 
removing his property out of the State. Held, That although a case in 
which there is no bad intent, the transaction is fair, the amount of prop- 
erty being removed in comparison with what remains is small, the debtor 
is solvent, and the debt is not endangered, was within the letter, yet it 
was not within the spirit or true meaning of the statute. Haber & Co. vs. 
WIE. 6 a diceneds Bg: ERY BP Pr SE OE eee Rete eee OES 589 

7. A party suing out an attachment describes himself in the affidavit as 
agent of the plaintiffs in the action. In executing the bond required un- 
der the statute he fails to describe himself as agent of the plaintiffs, ‘the 
bond purporting to have been given by him in person,’ omitting any 
statement to the effect that he was the agent or attorney, and conditioned 
to be void if in case the attachment was dissolved the plaintiffs in the suit 
(naming them) would pay all damages and costs the defendant might sus- 
tain in consequence of improperly suing out the same. 

Held: That the bond is fatally defective, it not appearing thercin that 
it was executed by the plaintiffs, their agent or attorney; that the princi- 
pal in the bond being described in the affidavit as agent of the plaintiffs is 
vot suflicient to cure the defect, and that the omission cannot be reme 





died by amendment. Work & Son vs. Titus..............-......... 628 
aati yng 
. Courts by common law had no power to admit an attorney or coun- 
slr to practice........... Pepe ORE EY eS ES PE, 278 
- Courts by common law had the power to disbarr attorneys after ad- 
mission when guilty of such conduct as would justify it................. 2 278 


3. The statutes of this State regulating the admission of attorneys do 
not affect the power of courts to disbarr an attorney. Such power is es- 
sential to the maintenance of their own dignity and the réspectability of 
ith enn det a Chip nrh baer aeenean see epeek es 278 

4. Where it is intended to apply to the court to have an attorney dis- 
barred, the proper course of proceeding is to present the charge tot 
court, and it will direct a rule to show cause why the name of the hae 
ney should not be stricken from the roll, if a case proper for the action of 
the court be presented; this rule is awarded, served, and returned, and the 
court hears and determines the matter according to law................. 27 

5. A regular complaint against an attorney ought not to be received and 
acted on unless made on oath, and the charge made should be specific and 














TERMS HELD IN 1867-’s8-’9. 

















Index to Twelfth Volume. 











particular, so that the officer may be aware of the precise nature ot the ac- 
causation he is to MeCt......ccccccccereccerscvccccccscccegceccscccsesese 

6. The county courts of this State have the power to disbarr an attor- 
ney and to deny him the rights of an officer of that court, but their judg- 
ment cannot extend beyond a denial of the privileges of an attorney in 
that court. It does not directly affect his rights in other courts......... 

7. While it is essential that the authority of the courts should remain 
unimpaired in the exercise of this great and peculiar power, it is not the 
less so that the rights of the officer should be protected against a wrong- 
ful exercise of it, and this court will interpose when thé inferior court has 
decided erroneously on the testimony, and a plain case of wrong and in- 
justice is brought to its attention.......... focibtndlscecceenn hsensended 

8, The appropriate remedy ina case of this character is by a writ of 
mandamus, rather than an appeal from the order of the inferior court, or 


writ oferror. State ex rel., &., vs. Wm. Kirke.........cccccccccccccces y 


ATTORNEY-GENERAL—Sce Office, 1. 
BAILMENT— 

1. Where a slave was injured in theact of perfornfing an improper or- 
der, or one not warranted by the contract under which he was hired, the 
hirer is liable for all the consequences of the injury..................+++: 

2. But the injury must have been the immediate consequence of the im- 
proper employment; or have been received while so improperly em- 
ployed, or have grown out of the peculiar hazard of the employment ; 
and if an injury occur subsequently on account of the carelessness or heed- 
lessness of the slave, and without the fault of the hirer, the hirer will not 
be liable for the consequences of the injury. P. & G. R. R. Co. vs. Nash. 


BILL OF EXCEPTIONS— 

1. Where a party may have the benefit of a bill of exceptions, but neg- 
lects to avail himself of it, a Court of Equity will not step in to perform 
the legitimate office of such bill of exceptions. Dibble vs. Truluck...... 

2. In the absence of a bill of exceptions showing the testimony given 
on the trial in the circuit court, this court will presume that there was 
adequate evidence before the jury to support the verdict. Frisbee and 
JONMGOR VG. THBRIUIG . 6.55505. oes cocccsccsccdécdectsvvescsstoceseebecdeces 

3. General objections to questions addressed to witnesses, without stat- 
ing the precise ground of objection, are vague and nugatory, and if en- 
titled to weight anywhere are without weight before an appellate court. 


If any grounds of objection were stated in the court below, the bill of 


exceptions should disclose them, and when they do not so appear this 
court will not pass upon them when urged here by way of argument or 


embodied in the assignment of errors. Gladden vs. the State........... f 


BOND— 
1. An attachment bond executed by an attorney at law, in his own 
name, binding himself and not his principal, and signed by two good and 
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sufficient securitics, is sufficient under the statute to sustain the writ of 
NS bak accbdeeedhehaeds oh0nssendecscenteaceheneseesavesanaicns 

2. The third rule of Court does not conflict with the statute authoriz- 
ing an attorney at law to sign an attachment bond binding himself and 
not his principal. Simpson & Co. vs. Knight et al...................... 

3. A party suing out an attachment describes himself in the affidavit as 
agent of the plaintiffs in the action. In executing the bond required un- 
der the statute he fails to describe himself as agent of the plaintifis. ‘‘ the 
bond purporting to have been given by him in person,’’ omitting any 
statement to the effect that he was the agent or attorney, and condi- 
tioned to be void if in case the attachment was dissolved the plaintiffs in 
the suit (naming them) would pay all damages and costs the defendant 
might sustain in consequence of improperly suing out the same. 

Held : That the bond is fatally defective, it not appearing therein that 
it was executed by the plaintiffs, their agent or attorney ; that the princi- 
pal in the bond being described in the affidavit as agent of the plaintiffs is 
not sufficient to cure the defect, and that the omission cannot be reme- 
died by amendment. Work & Son vs. Titus........................5-. 
CARRYING SECRET ARMS—Sce Criminal Law, 11. 

CERTIORARI— 

1. Deficiencies in the record cannot be taken advantage of by motion to 
dismiss the appeal. If the appellee desires to remedy the deficiency, he 
must suggest the diminution and move for a certiorari under the rules. 
is ign cc ainipdeetne ss Meena teenserseeses's 
(See Equity, 4.) 

CHANCERY—See Equity and Practice in Equity. 
CHARGE OF COURT— 

1. It is within the province of the court, after detining the different 
grades of homicide, to restrict its charges to points of law arising upon 
the facts, being careful to give such instructions as cover all reasonable 
CO ons 6 05s nd due tacesecestn nee cres Bee fhiincsgcgpisedsocsdsdics 

Y. The court, after charging as to the different grades of homicide and 


144 


. 6 


432 


the requisite evidence to support them, is not bound on the motion of ° 


either party to repeat the same charge in substance, though varied in 
CONG: GB Bi Bind din ect cca ci cess cccswnctqucescssscccvas 
(See Practice and Criminal Law.) 


CIVIL RIGHTS— 


1. In a State where equal rights are guaranteed to all by fundamental 
law, the act of Congress entitled ‘‘ An Act to protect all persons in their 
civil rights and furnish the means of their vindication,”’ is inoperative to 
permit a party, after a full and fair hearing, to question the correctness 
of judicial decisions affecting his rights, and by his own act transferring 
the cause ; such a doctrine would destroy all power of State courts, and 
it is the duty of the State court to set aside the petition, and proceed to 
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hear and determine the case according to the sesniasiitets oflaw. State vs. 
Re Se na ee cy hme re 


CONSTITUTIONAL LAW— 

1. The fifth section of the 6th article of the Constitution of this State 
provides that ‘‘ the Supreme Court shall have appellate jurisdiction in all 
cases in equity, also in all cases of law in which is involved the title to, 
or right of possession of real estate, or the legality of any tax, impost, as- 
sessment, toll, or municipal fine, or in which the demand or the value of 
the property in controversy exceeds three hundred dollars ; also in all 
other cases not included in the general subdivisions of law and equity ; 
also in-all questions of law alone, in all criminal cases in which the of- 
fense charged amounts to felony. The court shall have power to issue 
writs of mandamus, certiorari, prohibition, quo warranto, habeas corpus ; 
and also all writs necessary or proper to the complete exercise of its ap- 
pellate jurisdiction.’’ Held that the jurisdiction of this court is two-fold 
—appellate jurisdiction proper, with power to issue all writs necessary to 
its full exercise, and original jurisdiction to issue the writs specified 
where they are the appropriate remedies............cscccseccccecscvces 

2. Agrant of power to issue a writ of quo warranto embraces and in- 
cludes the proceeding by information in the nature of a quo warranto, this 
proceeding being civil in its essential incidents, and having in view the 
GND CRI i i o.0.59 0040 00stcdidssvinissnacsedtonsatign deksiiadsidebanes 

3. A constitutional grant of power to issue a writ of quo warranto, can 
be exercised by this court without legislative action prescribing the mode 
and manner of its exercise, and the court will discharge its duty by a 
course conformable to the principles of the common law, in the absence of 
legislation UpOR The GUNIIEE. 0.06 ccrcicccccccccscvivessdeessosescnces oes he 

4. The Legislature of this State has no authority to hear and determine 


acase involving the right and title to the office of Lieutenant-Governor of , 


this State. This is a power distinct from the right of the Senate to try an 
officer for crime upon articles of impeachment preferred by the Assembly. 
It is judicial in its character, ahd a matter solely within judicial cogni- 
zance. Noris it a political question beyond the power of the courts to 
QUINT on checa loses bela de easel peseschecdvocmpteseasecececeeeas 
5. In a State where equal rights are guaranteed to all by fundamental 
law, the act of Congress entitled ‘‘ An Act to protect all persons in their 
civil rights and turnish the means of their vindication,” is inoperative to 
permit a party, after a full and fair hearing, to question the correctness of 
judicial decisions affecting his rights, and by his own act transferring the 
cause ; such a doctrine would destroy all power of State courts, and it is 
the duty of the State court to set aside the petition, and proceed to hear 
and determine the case according to the principles of law................ 
6. A prosecution instituted in the name and in behalf of the people of 
the State of Florida, is a substantial compliance with the constitutional re- 
quirement in section 2, article VI., viz.: ‘‘ The style of all process shall 
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be * The State of Florida,’ and all prosecutions shall be conducted in the 
name and by the authority of the same.’ It issufficient, ifit appear trom 
the record that it is conducted by the authority of the State of Florida as 
distinct from the authority of any other power.....................20... 190 

7. The Constitution, until changed in some recognized legal mode, is 
as well a limit upon the power of the people as upon the departments of 
the government. The simple election by the people of a person to an 
office who has not the constitutional requisites for cligibility does not de- 
stroy the effect of the constitutional requirements. The fact that the 
party is eligible at the time the case is tried cannot modify the principle. 

He must have been so when elected, Nor is it necessary that there shal] 
bea party contesting the office before this court canact. Itacts upon the 
motion of the Attorney-General................ $dlessOhidladcciaseretes 190 

8. The terms “ registered voter,”’ in section 22, article XVI., of the Con- 
stitution of the State, refer to the registration authorized by the 6th sec- 
tion, article XIV., of the Constitution. It did not become operative as a 
requirement for eligibility to office before the Legislature had passed a 
registration law, and the constitutional requirement could be complied 
with. 

9%. ‘Lhe office of Lieutenant-Governor of this State being an office crea- 
ted by the Convention which framed the Constitution of this State, it is 
not controlled in such manner by the legislation of Congress authorizing 
the holding of such Convention, as makes the constitutional requisites 
for eligibility inoperative. Officers elected at the first election to fil) the 
offices provided by the Constitution must be eligible according to its re- 
Ss. ee II, onc is csccsiccssescnscaccsscccevecses sao ae 

10, A prosecution for crime must be conducted in the name and by the 
ee I Oe BIN so oo sin cd cvcce gies ccdcnsesconscssoccepecns 272 


*11. A judgment authorized by a statute which creates the debt upon 
which it is based, and which is entered in favor of a person whose suit or 
demand the defendant has not been summoned to answer, is void. Ex 
ee ncn 0500 cicisncnpinmneebeneennnesinecteiaewees sie 272 

12, Ordinance No. VIII. of the Convention of 1865 applies to contracts 
made during the war of 1861-5, and by the terms of the ordinance, courts 
are ‘authorized to admit testimony as to the value of the property or 
consideration contemplated by the parties ;’’ Aeld : that the testimony 
must be confined to the value of the consideration at the time the con- 
tract was made. Randall vs. Pettes........ psabdasndaednescnassndes sasee 517 


13. Members of what is known as the ‘‘Secession Convention’’ were 
neither executive nor judicial officers of this State, within the meaning of 
these terms as used in Sectjon 1, Article XVI., of the Constitution of this 
State. A person who was 2 member of such Convention, and signed the 
ordinance of secession, and who afterwards gave aid and comfort to the 
enemies of the United States, is not prohibited from holding any office, 
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executive, legislative, or judicial, in this State. Executive Communica- 


14. Sec. 8, Art. IV., of the Constitution provides that ‘a majority of 
each House shall constitute a quorum to do business, but a smaller num- 
ber may adjourn from day to day, and may compel the presence of absent 
members, in such manner and under such penalties as each House may 
prescribe.” 

The term ‘‘ House’’ in this clause of the Constitution, when used in 
reference to the matter of quorum, means the entire number of which the 
Assembly or Senate may be composed. A quorum for the purposes of 
general legislation is not less than a majority of the whole number of 
which the ‘‘ House”’ may be composed. Vacancies from death, resignation, 
or failure to elect, cannot be deducted in ascertaining a quorum........ 

15. To constitute an impeachment so as to be effective under the Con- 
stitution to suspend the officer, the articles of impeachment must be pre- 
sented to the Senate, and a constitutional quorum of the Senate must re- 
ceive them. Executive Communication...............ccccecccccccccecs 

16. The Senate of the United States is the exclusive judge of the elec- 
tion return and qualifications of its own members. Whether an election 
ofa Senator by a State Legislature is in conformity with such regulations 
as are prescribed by Congress, or whether, for want of strict conformity 
therewith, it is illegal and void, are questions which this court has no ju- 
risdiction to decide. Executive Communication.....................65 

17. The provision of the Constitution, that the salaries of officers shall 
be payable quarterly, does not refer to the “‘ pay” of members of the Leg- 
islature ; their ‘‘ pay’? may be drawn at such time as the Legislature may 
by law determine. Executive Communication......... er ere 

CONTINUANCE— 

1, The’rules of law in granting continuances in civil and criminal cases 
are substantially the same, except so far as they are modified by the dif- 
ference in proceeding. In criminal cases, however, the grounds for the 


motion should be scanned more closely thar in civil cases, on account of 


superior temaptation tO GGIRy . oss .ciccccccccvscvcccclcccsedsosdodadccecece 


2. Ina motion of this character much must be left to the tribunal be 
fore which the parties are. Circumstances occurring in its presence often 
indicate whether such motions are in good faith, and a writ of error will 
not be sustained on account of the refusal of the court to grant-a contin- 
nance unless it isa plain and palpable instance of the arbitrary and op- 
pressive exercise of the discretion necessarily vested by law............. 


3. In applications for a continuance it must be shown by affidavit that 


the witness has been duly served with a subpeena, or a satisfactory reason 
assigned for the omission, and when it is not served, and the time at which 
the subpcena Is issued is not disclosed, nor the residence of the witness 
stated, so that this court can determine the propriety of the order of the 
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court below in these respects, this court will not interfere. Gladden ys. 
Re ee a ee 
CONTRACTS— 

1. Ordinance No. VIII. of the Convention of 1865 applies to contracts 
made during the war of 1861-5, and by the terms of the ordinance, courts 
are ‘‘authorized to admit testimony as to the value of the property or 
consideration contemplated by the parties;’’ held: that the testimony 
must be confined to the value of the consideration at the time the con- 
CUOE WS Ts I Ws I oc ccs ccebccicccccccccdeeccccessccs 517 

(See title Appropriation of Payments, 1, 2.) 

COUNTY COURT—See title Attorney, 1, 2, 3, 4, 5, 6, 7, 8. 
COURTS— 

1. Both by the rule of the common law and by the statute of Florida, a 
Judge is precluded from sitting on the trial of any cause in which he may 
have a pecuniary interest. Whether under the second section of the Act 
of 1862, the defendant may waive the objection. Query? Ochus ys. 


2. The fifth section of the 6th article of the Constitution of this State 
provides that ‘“‘the Supreme Court shall have appellate jurisdiction in all 
cases in equity, also in all cases of law in which is involved the title to, 
or right of possession of real estate, or the legality of any tax, impost, 
assessment, toll, or municipal fine, or in which the demand or the value 
of the property in controversy exceeds three hundred dollars ; also in all 
other cases not included in the general subdivisions of law and equity; 
also in all questions of law alone; in all criminal cases in which the of- 
fense charged amounts to felony. The court shall have power to issue 
writs of mandamus, certiorari, prohibition, quo warranto, habeas corpus ; 
and also all writs necessary or proper to the complete exercise of its ap- 
pellate jurisdiction.”” Held, that the jurisdiction of this court is two-fold 
—appellate jurisdiction proper, with power to issue all writs necessary 
to its full exercise, and original jurisdiction to issue the writs specified 
where they are the appropriate remedies...............002-seceeseseeees 190 

3. A grant of power to issue a writ of quo warranto embraces and in- 
cludes the proceeding by infermation in the nature of a quo warranto, this 
proceeding being civil in its essential incidents, and having in view the 
TN Gis: nedas readied et eenbheseanabhel. +ubsnnenedanneennnet 190 

4. A constitutional grant of power to issue a writ of quo warranto, can 
be exercised by this court without legislative action prescribing the mode 
and manner of its exercise, and the court will discharge its duty by a 
course conformable to the principles of the common law, in the absence 


of yy upon the subject. State of Florida vs. Gleason........... 190 
. Courts by common law had no power to admit an attorney or coun- j 
slo to p Be cvcccccccccccccccccccccesepeccccscccccccesepeccescgeces 278 


. Courts by common law had the power to disbarr attorneys after ad- 
mission when guilty of such conduct as would justify it................. 27 
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COURTS—(Continued. ) 
7. The county courts of this State have the power to disbarr an attor- 
ney and to deny him the rights of an officer of that court, but their judg- 
ment cannot extend beyond a denial of the privileges of an attorney in 
that court. It does not directly affect his right in other courts.......... 278 
8. While it is essential that the authority of the courts should remain 
unimpaired in the exercise of this great and peculiar power, it is not the 
less so that the rights of the officer should be protected against a wrong- 
ful exercise of it, and this court will interpose when the inferior court has 
decided erroneously on the testimony, and a plain case of wrong and in- 
justice is brought to its attention. State vs. Wm. Kirke,............... 27 
9, A judgment is a general lien upon real estate, and a court of law can- 
not control that general lien by directing execution of the judgment 
against specific portions of the property of the defendant in execution to 
the exclusion of other portions equally subject to the general lien, on ac- 
count of equities claimed to exist in favor of a person not a party to the 










































judgment or execution. Clonts vs. Riteh..........cccsccccccccccccsccss 633 
(See Constitutional Law, Equity, Attorney, Jurisdiction, Process.) 
COVENANT— 


The warranty contained in a bill of sale given for a negro, that he was 
to be a “slave for life,’’ is not broken by the subsequent act of the Gov- 
ernment, which abolished in the Southern States the institution of negro 
slavery. Walker vs. Gatlin..:.........cccsccccee ef dadbbedettds see Se 


ORIMINAL LAW AND PRACTICE— 
1, When the question of malice has arisen in cases of homicide, the 
matter for consideration is, whether the act was done with or without 
just cause or excuse. A wrongful act done intentionaily, without just 
cause or excuse, is said to be done maliciously.................2seeee-2 117 
2. The implication of malice arises in every instance of homicide and 
in every charge of murder, the fact of killing being first proved, the law 
will imply that it was done With malice... .......ccccccccccvccccccccccecs 117 
3. To rebut the implication of malice, all the circumstances of accident, 
necessity or infirmity, are to be satisfactorily proved by the prisoner, un- 
less "they arise out of the evidence produced against him................- 117 
4, If the evidence proves a preyious grudge or bad blood, or menaces, 
or expressions of vindictive feeling, or a former attempt on the part of 
the accused to do the deceased some great bodily harm, there can be 
but little hesitancy in declaring that the killing was done upon “ cx- 
press malice,”’ unless it can be shown, that at the time of the killing, the 
accused was smarting under a recent and great provocation, calculated to 
arouse sudden and violent anger..........-..seeecceececceeeccncerescees 117 
5. The law implies malice from any deliberate and cruel act against 
anether, however sudden; and if the natural consequence of the act 
would be the death of another, a court and jury may fairly infer that it 
was done with intent to kill such other person, and is, therefore, murder. 
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An act is said to be deliberate within the meaning of the law when it is 
voluntarily GOMGC.........ccccccccccccge pbcct enasdtonessccctecbasdates 117 
6. The natural and necessary inference is, ae a cruel act, wilfully done, 
without apparent excuse, is done “‘ malo animo,” in pursuance of a wrong- 
ful and injurious purpose, previously, though perhaps suddenly formed, 
and if death ensues from such act, itis “‘a homicide with malice afore- 
thought,” which is the true definition of murder.....................4.. 117 
7. When from the evidence the jury are satisfied of the previous exist- 
ence of malice in the slayer, its continuance down to the perpetration of 
the homicide must be presumed, unless there is evidence to rebut it and 
show the wicked purpose had been abandoned..................00eeeeee 117 
8. When an antecedent grudge has been proved, and there is no satis- 
tactory evidence to show that the wicked purpose had been abandoned, 
it must be clearly shown to the court and jury that the provocation was 
zreat, in order to warrant them in finding that the killing was on the re- 
cent provocation, and not on the old grudge...............0 cece eee eeeee 117 
, Whenever a dangerous weapon is used against an unarmed adversary, 
even upon reasonable provocation, the killing will be murder and not 
manslaughter, for the law implies from the use of a dangerous weapon 
that the intent was to kill, and not to fight on equal footing............. 117 
iv. There is no means by which an Appellate Court can ascertain if 
there was a rational doubt in the minds of the jury as to the guilt of the 
accused. When a ease of homicide is brought to this court, on appeal, the 
grade of the offense must be determined by the evidence in the record. . 
EROREAI Wis GOD BONIS. 5 <.0.0:608 50.0:06600 90:05 es daete$ssccedcccscies 117 
11. The carrying arms on the person partially concealed is construed to 
bea violation of law prohibiting the carrying of arms secretly. The 
statute provides that arms shall be carried openly outside of all the 
SG, Ts TE icciarin ct thidneseticedncnsaensnadewinteesdes 135 
12. Under the statutes of this State regulating the subject at the time 
of this trial, there must have been fifteen grand jurors on the panel as 
CO ia dni dn cc cescncscpedesdacesnsmhpeavensscnss eeonpenten 562 
}, After organization of the grand jury, in accordance with the terms 
if the statute, their proceedings are governed by common law rules, and 
the improper discharge of one member of the grand jury does not vitiate 


its proceedings if a sufficient number to find an indictment remain....... 562 
14. Every indictment must be found by at least twelve, but it is not 
necessary that all above that number should be present consenting...... 562 


15, The rules of law in granting continuances in civil and criminal 
cases are Substantially the same, except so far as they are modified by the 
difference in proceeding. In criminal cases, however, the grounds for 
the motion should be scanned more closely than in civil cases, on account 
OF Or a I ire n ks 562 CE Abbe ch dids oes 6a st Tisee Sev' 562 


16. In a motion of this character much must be left to the tribunal be- 
tore which the parties are. Circumstances occurring in its presence ofte: 
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indicate whether such motions are in good faith, and a writ of error will 
not be sustained on account of the refusal of the court to grant a contin- 
uance unless it is a plain and palpable instance of the arbitrary and op- 
pressive e exercise of the discretion necessarily vested by law........... 
17. In applications for a continuance it must be shown by affidavit that 
the witness has been duly served with a subpoena, or a satisfactory reason 
assigned for the omission, and when itis not served, and the time at 
which the subpeena is issued is not disclosed, nor the residence of the wit- 
ness stated, so that this court can determine the propriety of the order 
of the court below in these respects, this court will not interfere....... . 362 


i 


18. General objections to questions addressed tu witnesses, without 
stating the precise ground of objection, are vague and nugatory, and if 
entitled to weight anywhere are Without weight before an appellate court. 
if any grounds of objection were stated in the court below, the bill of 
exceptions should disclose them, and when they do not so appear this 
court will not pass upon them when urged here by way of argument or 
embodied in the assignment of errors............. bn besb-0< oadeeeal i ag SC 

19. A past quarrel or encounter, if sufficient time for the cooling of pas- 
sion has transpired, does not justify the killing of an unarmed man with 

CAGET WORDOE... ois cicccie sas 06060 CCE EEED © 0 cesevesevese osensgas wee 

20. The court, after charging as to the different grades of homicide and 
the requisite evidence to support them, is not bound on the motion of 
either party to repeat the same charge in substance, though varied in 
QUIS... 5<n.00-0.56cc hve es eh 0bss400sessecdcssarnateesaereeenes. 562 

21. An instruction to the effect that ‘‘if you believe from the evidence 
that the prisoner killed the deceased through fear or cowardice, or under 
the belief that great bodily harm 1s about to be done, although there was 
no danger to life or great bodily harm, it will be a justifiable killing, and 
you will acquit,’ is properly refused. Every person is presumed to be 
sane, and he should be held responsible for reasonable deductions, The 
belief must be reasonable ; there must be reasonable ground for apprehend- 
ing a design to take away life or do great bodily harm, and reasonable 
ground for believing the danger imminent that such design will be accom- 

plished at the time of the killing...........-.. cacopbdg nent sesnccpecie -. 562 
+ 22. Before a person can avail himself of the defense that he used a deadlv 
weapon in defense of his life, and be justified, he must satisfy the jury X 
that the defense was “necessary at the time; that he did all he could to 
avoid it, and that it was necessary to protect his own life or to protect 
himself from such great bodily harm as would give him a reasonable ap- 


prehension that his life was in immediate danger........... soGhcbainady 562 
23. What facts justify or excuse a homicide is a question of law. It is 
: the province of the court to state what the rules of law areas to facts, and 


of the jury to determine whether such facts exist in the particular case.. 562 
24. It is within the province of the court, after defining the different 
grades of homicide, to restrict its charges to points of law arising upon 
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the facts, being careful to give such instructions as cover all reasonable 
I 0600600 8 escesecd ens ccccccmhecsseeescesesncccceonccesenngcescs 562 

25. The prisoner, in a capital case, must be personally present during 
the whole of the trial, and at every step taken in the cause he has the 
right to discuss questions, both of law and of fact, and no step can be 
taken in his absence. Gladden vs. The State.....................0..05. 56% 

(See Jury Practice, Constitutional Law, 6.) 

DAMAGES— 

1. Where the title is in the vendor of personal property, and upon a 
sale the vendee agrees to stand between the vendor and all damages between 
him and the United States Government which may thereafter occur, and 
at the time of the sale the authority of the. United States is being actually 
exercised by the army of the United States, in military occupation of the 
district, the amount of the purchase money paid under a claim of right by 
the United States to an officer of the army of the United States by the 
vendor, after protest and imprisonment and notice to the vendee, held to 
be within the true meaning of the terms “all damages” under the pecu- 
liar circumstances of this case. Johnson vs. Wright, Ex’r 478 

DECLARATION— 

1. The rule of court which preseribes that unless the declaration be filed 
by the first day of the second term, the cause shall be dismissed, is not 
mandatory upon the court, but is only a right or privilege accorded to 
the defendant, to have the same dismisssed upon motion 

2. A waiver of precipe and summons, and an acknowledgment of ser- 
vice, endorsed upon the declaration, is not to beso construed as to de- 
prive the defendant of his right to make defense to the suit. Ochus vs. 
Sheldon, Hoyt & Co 

3. When there are good counts and bad counts in a declaration, and there 
is a plea to the good counts upon which issue is joined, and the issue is 
undisposed of, yet if the plea is bad in substance, a judgment of the court 
below, which is warranted by the good counts, will not be reversed upon 
a writ of error. Gregory vs. McNealy...................ccece cece cece ee | 579 

DECREE PRO CONFESSO—See Practice. . 
DEED—wNSee Evidence, 1; Equity, 9, 10, 16, 17. 

DEMURRER TO EVIDENCE—See Practice, 17. 

DIVORCE— 

1. Where, upon bill filed, a decree of divorce a vincwlo matrimonii, and 
of reference to master to repdrt as to allowance for alimony, is passed 
upon the consent and agreement of the parties, an appeal from the order 
confirming the report when made, and fixing the alimony, opens for con- 
sideration under the statute of this State the decree of divorce, and though 
the parties may not desire to disturb the decree of divorce, it will be re- 
versed if improperly granted 
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DIVORCE—(Continued.) 

92, Adecree of divorce from the bond of matrimony cannot be entered 
properly upon the mere consent er agreement of the parties of record. 
There must be a complaint of due form, fora cause authorized by law, 
supported by due proof. Underwood vs. Underwood..................0. 434 

1. It being a requirement of the statutes of this State that ‘no divorce 
from the bond of matrimony shall be granted to any applicant, unless it 
shall appear that such applicant has resided in the State of Florida for the 
space of two years prior to the term of such application,”’ this fact must 
be alleged in the bill, and be established by proof........ inemebdahateie 4 449 

2. Where the bill omits this material allegation, and in addition to this 
omission it fails to set up a sufficient ground of divorce, as well as the 
particular facts constituting the ground, no amount of testimony will jus- 
tify the court in granting a decree of divorce a vinculo matrimonii upon it. 449 

3. Where, after an appearance, the matter of such bill is taken for con- 
fessed in default of an answer, and a final deeree of divorce a vinculo mat- 
rimonii is passed upon testimony, an appeal from the final decree opens 
for the consideration of the court the matters charged in the bill, and if 
the averment necessary to give jurisdiction Of thé person is omitted, and 
the matters charged in the billare insufficient to sustain the decree, it will 
be reversed. Phelan vs. Phelan 

(See Alimony, 1, 2, 3, 4, 5, 6.) _ 

EMANCIPATION— 

1, The proclamation of the President of the United States of January 1, 
1863, known as the Emancipation Proclamation, was a military order 
founded upon asupposed military necessityyin a time of war, and became 
operative only when the Federal Government was enabled by the power 
of arms to enforce it. Slaback vs. Cushman......... BP rae! Boa pelaey wee 


EMINENT DOMAIN—See Covenant, 1. 


EQUITY— 
1. Courts of equity will grant relief from judgments of courts of law in 
a variety of cases, as where the defense could not at the time or under 
the circumstances be made available at law, without laches of the party ; 
and in cases of surprise where reasonable diligence could not avail, and 
where the facts constituting the surprise are tantamount to a fraud 


2. But where a party has a clear, adequate, and easy remedy at law of 
which he neglected to avail himself by reason of a misapprehension of 
well-established rules of practice; or by reason of anticipating obstacles 
which might be met with in his progress, he stops short of pursuing his 
remedy, he is guilty of laches which estop him from pursuing his remedy 
PD GI s occscinesicctcocest d¢n neo biaweses ccoedes Ccsdubs Vives dT. 

3. As, where a party may have the benefit of a bill of exceptions, but 
neglects to avail himself of it, a court of equity will not step in to per- 
form the legitimate office of such bill of exceptions. Dibble vs. Truluck 185 
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EQUITY—(Continued. ) 

4. Where an action of cjectment has been tried in a State court, anda 
verdict and judgment rendered therein, and a writ of certiorari issued im- 
providently at the instance of the failing party out of the Circuit Court of 
the United States, in obedience to which the record has been certified by 
the State court into the United States court, and the State court to pre- 
vent a conflict suspends execution of the judgment, the party against 
whom the judgment was rendered being in possession, and in receipt of 
the rents of the premises in controversy, and being irresponsible, a State 
court of chancery may appoint a receiver to collect and hold the rents and 
profits of the premises until the final determination of the proceedings in 
the United States court...... (Aadtarneneneintens bhetendine sxe nmes 301 

5. In such case, a demurrer to a bill, (filed for the purpose of procuring 
the appointment of a receiver,) on the ground that the ‘subject matte: 
of the controversy’ is pending in the United States court, will not b 
tk nk idk noc a8 4d vee cnnakie ned ii.b0s0snenesserseesen 301 

6. This court will not set aside a decree for the purpose of enabling « 
party to answer who was duly served with process, and had ample oppo: 
tunity to answer a bill, but neglected to do so before a decree pro conses 
was entered, and made no attempt to file an answer before final inie ‘ 
I OR icc necncccuessnanddscnsesecsnaneeansan 301 

7. Where a party in a confidential relation to another, as by voluntarily 
undertaking to aid the other in obtaining possession of his property in 
the hands of others, takes advantage of this relation, and by deception or 
improper influences induces him to part with it without adequate consid- 
eration, a court of equity may lend its aid to obtain redress, whether th: 




































strict relation of principal and agent exists or not....................... 336 
8. Fraud in fact must be proved, and will not be presumed in the ab- 

sence of facts tending to prove it.......cccccccccccccccccccccccscccces es 336 
9. A party is not entitled to have his deed sect aside and cancelled sim- 

ply because he has not received the full consideration................ 236 


10. A deed will not be set aside, and property thereby attempted to be 
conveyed restored to the grantor, on the ground that he has not executed 
his deed in conformity to law. Harkness et wz. vs. Fraser ef wz......... 336 
11. An obstruction to navigation, which is a public nuisance, being the 
subject of a proceeding at the instance and in behalf of the State, by which 
it may be abated, and the person guilty of its erection punished, an indi- 
vidual cannot maintain an action, either at law or in equity, to have it 
abated, or to prevent the creation of other like nuisances, unless he sus- 
tains damage beyond and in addition to that which falls alike upon the 
public, and be must seek relief in a court of law or equity, as the nature 
of his special injuries and the remedies for them should determine to be 
ati dn. satin + 64.0 45 Rn sikd 0h. 08 44 mene 6m es Rem 348 
12. Where the erection of a structure upon a public road or strect, in a 
city, is threatened, the structure being a public nuisance which works 
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special damage to a neighboring proprietor in the enjoyment of his prop- 
erty in the vicinity, .as well as to the value of it, a court of equity will 
grant an injunction to restrain its erection, but if the structure is some 
distance from the true line of the road or street, and does not interfere 
with the use to which the road is dedicated, it will not, on this ground, 
restrain its erection. Alden et ux. vs. John Pinney............ es Peete 

15. Where A, claiming possession of real estate, institutes a possessory 
action at law against B, whois in possession under an agreement between 
them, which if set up in the action at law is a good defense, acourt of 
equity will not enjoin-the proceedings, hut leave the party to make his 


lefense at law....... ee ee eRe te RN ORS hE or lhe one 


14. A court of equity will not entertain a bill where the plaintiff in pos- 
sion seeks to enforce a merely legal title to land, without any super- 


vening Se $46008 60 s06nsceecece tone ob.66edse0cve coecces seu 4 


. Where there is no equity in the bill, or the case made shows a plain 
aii at law, this court, in an appeal of this character, should direct the 
pill to be dismissed, though these questions are not raised in the plead- 


ings. Freeman ve. Timants...........csssupsiecess CSG secccceses odbew dee ; 


The husband having executed a deed conveying the whole of his es- 
tate, the conveyance will not be set aside, upon a bill by the wife charging 
that the husband was of unsound mind, and incapacitated to contract at 
Cie GROS OF TGS CROCMEIOB Sg oo sic cecscwccssccbossetssscies ey a eee we 

17. Where such a bill is brought by the wife against the grantee of the 
husband, there being no equity inthe bill, or prima facie case made 
against the defendant, an interlocutory order, directing such grantee to 
pay an allowance to the wife pendente lite, is improper. Kilbee & Barnes 

- Myrick cokemamened phcana $eeistedeond Pree r Pe Le Pivcisdes 

s. A judgment is a general lien upon real estate, ands a court of law ean- 
not control that general lien by directing execution of the judgment 
against specific portions of the property of the defendant in execution to 
the exclusion of other portions equally subject to the general lien, on ac- 
count of equities claimed to exist in favor of a person not a party to the 
judgment or execution. Clonts, Sheriff, vs. Ritch............-seeeseees 

(See Injunction, Surety, Receiver, Practice, Master in Chancery, Nui- 
sance, Appeal.) 

ERROR— 

1. In the absence of a bill of exceptions showing the testimony given 
on the trial in the circuit court, this court will presume that there was 
adequate evidence before the jury to support the verdict.............20+ 

2. A judgment will not be reversed unless an error appears to have 
been committed by the court below, and the error must clearly appear in 





3458 


419 


419 


633 


537 


the record. Frisbee & Johnson vs. Timanus...........-.ceceeeeceseees Dob 


3. In a motion for a continuance much must be left to the tribunal be- 
fore which the parties are. Circumstances occurring in its presence often 
indicate whether such motions are in good faith, and a writ of error will not 
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be sustained on account of the refusal of the court to granta continuance 
unless it is a plain and palpable instance of arbitrary and oppressive exer- 
cise of the discretion necessarily vested by law.:....................000. 562 

4. General objections to questions addressed to witnesses, witout stat- 
ing the precise ground of objection, are vague and nugatory, nd if en- 
titled to weight anywhere are without weight before an appellate court. 
If any grounds of objection were stated in the court below, the bill of ex- 
ceptions should disclose them, and when they do not so appear this court 
wil] not pass upon them when urged here by way of argument or embod- 
ied in the assignment of errors. Gladden vs. The State................. 562 

6. When there are good counts and bad counts in a declaration, and 
there is a plea to the good counts upon which issue is joined. and the issue 
is undisposed of, yet if the plea is bad in substance, a judgment of the 
court below, which is warranted by the good counts, will not be reversed 
upon a writ of error. Gregory vs. McNealy 

1. A writ of error is not commenced or brought and prosecuted with 
effect within the meaning of the statutes of this State until it is filed in 
the court which rendered the judgment. The day on which itis issued is 
immaterial. Crippen vs. Livingston 

EVIDENCE— 

1. The entry, ‘‘ this day came the parties by their attorneys,” preced- 
ing a judgment nil dicit, which is followed by a direction to stay execution 
embodied in the judgment, accompanied with partial payments upon the 
execution, when issued, held to be evidence that the parties were present 
when the judgment was entered, and that a plea of the character men- 
tioned was abandoned. Gregory vs. McNealy 

2. The plat of a town referred to in a deed as containing a description 
of the boundaries of a lot fixes these boundaries as satisfactorily as natu- 
ral objects, and if in a deed referring to a plat as containing the general 
conformation of the lot granted, its locality is given by well-defined lines, 
and the width of the lot is given by measurement, one of the calls is in 
such language as it may indicate either aspect or a natural boundary, this 
doubtful call must be given that signification which is most consistent 
with the evidence in the case. Aldenand wife vs. John damemed 345 


EXCEPTIONS—See Bill of Exceptions. 
EXECUTION—See Equity, 18, and Process. 
FRAUD— 

1. Where a party in a confidential relation to another, as by voluntarily 
undertaking to aid the other in obtaining possession of his property in the 
hands of others, takes advantage of this relation, and by deception or im- 
proper influences induces him to part with it without adequate considera- 
tion, a court of equity may lend its aid to obtain redress, whether the 
strict relation of principal and agent exists or not. 

2. Fraud in fact must be proved, and will not be presumed in the ab- 
sence of facts tending to prove it. Harkness and wife vs. Fraser and wife 336 
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GRAND JURY—See Jury, 16, 17, 18. 


HABEAS CORPUS— 

Ex Parte Wm. Nightingale 
HUSBAND AND WIFE—See Equity, 16, 17. 
IMPEACHMENT— 

To constitute an impeachment so as to be effective under the Consti- 
tution to suspend the officer, the articles of impeachment must be pre- 
sented to the Senate, and a constitutional quorum of the Senatg must re- 
ceive them. Executive Communication 


INDEMNITY— 

1. Where the title is in the vendor of personal property, and upon a sale 
the vendee agrees to stand between the vendor and all damages between 
him and the United States Government which may thereafter occur, and 
at the time of the sale the authority of the United States is being actually 
exercised by the army of the United States, in military occupation of the 
district, the amount of the purchase money paid under aclaim of right hy 
the United States to an officer of the army of the United States by the 
vendor, after protest and imprisonment and notice to the vendee, held to 
be within the true meaning of the terms “all damages ’’ under the pecu- 
liar circumstances of this case. Johnson vs. Wright, Ex’r 


INFORMATION IN THE NATURE OF A QUO WARRANTO— 

2. A grant of power to issue a writ of quo warranto embraces and in- 
cludes the proceeding by information in the nature of a quo warranto, this 
proceeding being civil in its essential incidents, and having in view the 
PE ET er Mer eee Ferrie Pet eee ry PE ere 

5. A constitutional grant of power to issue a writ of quo warranto, can 
be exercised by this court without legislative action prescribing the mode 
and manner of its exercise, and the court will discharge its duty by a 
course conformable to the principles of the common law, in the absence 
of legislation upon the subject “ 

4. A plea to an information, in the nature of a quo warranto, should set 
out the defendant’s title at length; it should be responsive to the infor- 
mation. The defendant must justify or disclaim, and not guilty, or non 
usurpavit, are not good pleas. All the facts necessary to constitute a 
good title must be set up. In default of such a plea judgment by default 
— for the State 

. The Attorney-General is the proper officer to file an information, in 
the nature of a quo warranto, against a person holding a public office, to 
inquire into his title to thesame. It is a power incident to his office. 
Upon the filing of the information the writ issues upon his demand, as in 
ordinary actions of debt by the State against its debtors, and in a case of 
this character the court cannot inquire into his motives, or the motives of 
a third person alleged to influence his action....... seb edUedcssdveces ties 190 
6. The proceeding by information, in the nature of a quo warranto, is 
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essentially a civil proceeding, and the pleadings in it are as much subject 
to amendment as they are in ordinary civilactions. It is criminal only in 
form. State vs. GleasOR........cccccsccccccces Fab eenhekabe kawes <> amaed 190 
INJUNCTION— 

1. The object and purpose of an injunction is to preserve and keep 
things in the same state or condition, and to restrain an act which, if 
done, would be contrary to equity and good consctence, and is the appro- 
priate relief when the remedy at law is subsequent to the injury, and the 
effect cannot be adequately compensated... .............cce cece cee eeeeees 26 

2. To support a motion for an injunction, the bill should set forth a case 
of probable right, and a probable danger that the right will be defeated 
without the interposition of the court. It interposes between the eom- 
plainant and the injury he fears or seeks toavoid. If the injury be al- 
ready done, the writ of injunction can have no application, for it cannot 
be applied correctly so as to remove it. 

5. The insolvency of the debtor is never a sufficient reason of itself for 
the exercise of the extraordinary power of the court by way of injunction. 
There must be some other equitable ground combined with insolvency. 2% 

4. To authorize the interposition of the court to stay waste it must ap- 
pear to the satisfaction of the court that, unless its aid is given, irrepara- 
ble injury will be done to the complainant or his property............... 26 

5, The existence of a ‘‘lien’’ on behalf of the complainant, will not en- 
title him to an injunction to restrain the defendant in the free use and en- 
Jopenatnt C6 Wie BOOIIET «oc on cerns cc ccscccccsecesicsspenecccesescescases 6 

6. In eases of lien, to entitle a complainant to the aid of an injunction, 
he must show that the free enjoyment of the property by defendant will, 
in all probability, tend to its injury or destruction to an extent that will 
impair its value as a security for his demand, and peril its ultimate pay- 
ment. P. & G. & At. & Gulf R.R. Co.’s vs. Spratt & Callahan.......... 2% 

J UDGMENT— 

1. A judgment authorized bya statute which creates the debt upon 
which it is based, and which is entered in favor of a person whose suit or 
demand the defendant has not been summoned to answer, is void. Ex 
Parte Wan. TERR, 4 oon cin cvccsiccccccscccctcccscccccccccccocececoces 272 

2. A judgment is a general lien upon real estate, anda court of law can- 
not control that general lien by directing execution of the judgment 
against specific portions of the property of the defendant in execution to 
the exclusion of other portions equally subject to the general lien, on ac- 
count of equities claimed to exist in favor of a person not a party to the 

judgment or execution. Clonts, Sheriff, vs. Ritch...................26. 633 

5. Courts of equity will grant relief from judgments of courts of law in 
a variety of cases, as where the defense could not at the time or under 
the circumstances be made available at law, without laches of the party ; 
and in cases of surprise where reasonable diligence could not avail, and 

where the facts constituting the surprise are tantamount to a fraud...... 
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JUDGMENT—(Continued. ) 

4, But where a party has a clear, adequate, and easy remedy at law of 
which he neglected to avail himself by reason of a misapprehension of 
well-established rules of practice; or, by reason of anticipating obstacles 
which might be met with in his progress, he stops short of pursuing his 
remedy, he is guilty of laches which estop him from pursuing his remedy 
Gh CGRTEY ... oc cccccccccccdccccccccsecccdwbs chedabh vctwosees dauwae Ras ces 

5. As, where a party may have the benefit of-a bill of exceptions, but 
neglects to avail himself of it, a court-of equity will not step in to per- 
form the legitimate office of such bill of exceptions. Dibble vs. Truluck 


JURISDICTION— 

1. It being a requirement of the statutes of this State that ‘* no divorce 
from the bond of matrimony shall be granted to any applicant, unless it 
shall appear that such applicant has resided in the State of Florida for the 
space of two years prior to the term of such application,”’ this fact must 
be alleged in the bill, and established by proof. Phelan vs. Phelan...... 

(See Constitutional Law ; Equity, 4, 14, 15, 18 ; Courts, 2, 5, 4, 9.) 

JURY— 

1, After a juror has been regularly sworn and empannelled, the fact 
that he was a juror previously in the same cause when there was a mis- 
trial, because the jury could not agree, does not authorize or require ‘his 
being set aside in the second trial, when it does not appear that the juro: 
is prejudiced, partial or biased in regard to the matters or questions 
submitted to the jury, and this in the judgment and discretion of the 
CODE cc cccccccccccccecccesccscececces Preeeeee eet errr re Steere 

2. Judges are notauthorized or required to give charges or instructions 
to juries on abstract questions of law not pertinent to the case before the 
mere. Gam Temes a I Ta oko 60.6.0. 00 6:0.9:5:50.48.0620006045 005008 

5. Where a sealed verdict (by consent) has been rendered by a jury, 
neither party has the right to demand that the jury be polled. This may 
be done, however, at the discretion of the judge, whose duty it is to 
see that no wrong or injustice is done to parties, and whose discretion 
in such cases is not matter for review by this court. Whitner vs. Ham- 


4. The separation of a juror from his fellows, after the jury have been 
sworn, and before they have rendered a verdict, without the consent of 
the judge, will not ‘‘ per se’’ avoid the verdict. It will amount to a con- 
tempt of court on the part of the juror, for which he may be punished by 
fine or imprisonment, Or bOth.........cccccccccccccccccccescoesccsccss 

5. When a juror separates from his fellows after he has been sworn and 
before verdict, without the consent of the court, and it can be shown that 
during the separation there is a reasonable cause to apprelfend that 
some improper practice had taken place, or some undue influence ex- 
erted over the juror, it will the duty of the court, in the exercise of 
a sound discretion, to set aside the verdict and award a “ venire de nove.” 
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JU RY—(Continued.) 
6. A verdict should never be set aside fora juror’s misbehavior to- 
wards the court, unless it is prejudicial to one or other of the parties.... 


7. In trials for offenses punished capitally, the conduct of a juror who 
separates from his fellows should be subjected to the most rigid scrutiny 
in order to ascertain if it was blameless while separated from his fellows, 
and the verdict should only be allowed to stand when the prosecution 
can show that there was no opportunity to tamper with the juror, or to 
influence him in finding his verdict. In all cases other than capital felo- 
nies, the verdict should stand, unless the party against whom it is given 
can show improper influences were used to produce it.................. 

8. When a person is called asa juror, he may be examined on “ voir 
dire,”’ andasked whether he is twenty-one years of age? Whether he has 
the requisite property qualifications ? Whether he is interested in the 
result of the suit, or is of kin to either of the parties ? And whether he 
is a citizen ? and indeed, all questions that are pertinent the answer to 
which will not tend to degrade the juror, or be to his dishonor or discrdit. 
In prosecutions for felony, he may be further interrogated as to whether 
he has made up and expressed an opinion as to the guilt or innocence of 
We Bande ecccccsecsetecccdecccccececscccccccncettocetensécnsatss 

9. If parties in civil suits, or the accused in criminal prosecutions, omit 
to inquire into the qualifications of a juror when he is called to the book 
to be sworn, and to make objection to him before he is sworn, it will be 
too late to raise the objection after he has been sworn................... 

10. When a party has the right to object to a juror in civil suits, or to 
challenge him in criminal prosecutions, and neglects or omits to do so be- 
fore the juror is sworn, it would require a strong case of hardship to in-, 
duce the court to interfere to set aside a verdict and award a ‘ venire de 


11. An appellate court will relieve a party by setting aside the verdict 
and awarding a “‘ venire de novo”? where one of the jurors who served on 
the trial-had been convicted of an infamous crime, which fact was un- 
known to the party at the time of the trial, and about which he would 
not be allowed to inquire on *‘ voir dire.’ Juries must be “ probi et le- 
US BO 04 den ka tgnrens Knneditedncncesnndicenss$sncesenseeseesss 

12. A large discretion is vested in the judge who tries the cause in the 
court below ; and if from any cause the mind of a juror is not in a proper 
and fit state to render an impartial verdict, the judge who presides at the 
trial, in the exercise of asound legal discretion, should award a “ venire de 

ovo,”’ in order that the ends of justice may be attained................. 

13. The incompetency that will authorize the court to interfere after a 
juror has been sworn, must be of such a character as would defeat a fair 
and impartial trial, if the juror is permitted to serve or the verdict is al- 
SE cnaccisacenccnganticdasensmaddgeteessssssbenseradcenes +s 
14, A fixed domicil of the juror in the county in which the court is held, 
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without regard to length of time of such domicil, if sufficient to consti- 
tute the party a juror, and neither the want of length of residence or 
qualitication as a householder, is such an objection to a juror as will jus- 
tify the setting aside a verdict. State vs. Madoil...............eeeeeeeee 152 


15. Relationship, by affinity to one of the parties within the ninth degree, 
is, by the common law, a ground of challenge of a juror. But where a 
juror is called who is “ first cousin to plaintiff's wife’s mother,” and the 
defendant being present makes no objection, and does not afterwards 
show that ke was unaware of the relationship, (though his counsel does 
make an affidavit to that effect,) and it does not appear that the persons 
through whom such relationship existed are still living, such cause is not 
sufficient to set aside a verdict, especially when there is no evidence that 
the juror is in fact influenced from that cause. Morrison vs. McKinnon. 552 
16. Under the statutes of this State regulating the subject at the time 
of this trial, there must have been fifteen grand jurors on the panel as 
CI GI aise dg icc snccresrsinsiczsenapssedusnosessaensernesiees 562 
17. After organization of the grand jury, in accordance with the terms 
of the statute, their proceedings are governed by common law rules, and 
the improper discharge of one member of the grand jury does not vitiate 


its proceedings if a sufficient number to find an indictment remain...... 562 
18, Every indictment must be found by at least twelve, but it is not 
necessary that all above that number should be present consenting...... 562 


What facts justify or excuse ahomicide is a question oflaw. Itis the 
province of the court to state what the rules of law are as to facts, and 
of the jury todetermine whether such facts exist in the particular case. 
a Wii. FN a ohn neh vegcconKneenyesedensiaphutes kstniencanns 562 


LANDLORD AND TENANT— 

1, An agreement in writing properly executed, and stipulating that the 
amount due for rent of land should be paid before the crops are removed, 
held to be a ‘‘ security for the payment of money,’’ and under the provis- 
ions of the statute to operate as & MOFtgage........... cece eeeenvenecvces 166 

2. But being a mortgage on personal property, no lien is thereby 
created, unless it be duly recorded in compliance with the requisition of 
CR CRN ao ob. nscnsntncdhidnsennsssdscedcssaeisceciesesssbiansessaanen 166 

3. The act of 1865-6, entitled ‘‘ An Act for the relief of Landlords,”’ was 
designed only to enlarge and extend the ‘‘ remedy ’’ for the collection of 
rent, and does not interfere with any pre-existing ‘‘ rights ’’ of the parties. 
WR Wa IG 6.0.60: 0:5.50.0.556850:00.6030500b 0800 00sebseeeetnnndenean 166 

LEGISLATURE— 

1. The Legislature of this State has no authority to hear and determine 
a case involving the right and title to the office of Lieutenant-Governor of 
this State. This is a power distinct from the right of the Senate to try an 
officer for crime upon articles of impeachment preferred by the Assembly. 

It is judicial in its character, and a matter solely within judicial cogni- 
58 
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zance, Nor is ita political guestion beyond the power of the courts to 
determine. State vs. Gleason........ ici ikinah ch tla abcess ed shebiatain aide atnaid nae 

2. See. 8, Art. IV., of the Constitution provides that ‘a majority of 
each House shall constitute a quorum to do business, but a smaller num- 
ber may adjourn from day to day, and may compel the presence of absent 
members, in such manner and under such penalties as each House may 
prescribe.”’ 

The term ** House ”’ in this clause of the Constitution, when used in ref 
erence to the matter of quorum, means the entire number of which the 
Assembly or Senate may be composed. A quorum for the purposes of gen- 
»ral legislation is not less than a majority of the whole number of which 
the ‘* House”’ 
failure to elect, cannot be deducted inascertaining a quorum. Executive 
Communication....... SL ey NM ee oY ee eee OTe eee PLOT ETC ee TT 

3. The Senate of the United States is the exclusive judge of the elec- 
tion return and qualifications of its own members. Whether an election 
of a Senator by aState Legislature is in conformity with such regulations 
as are prescribed by Congress, or whether, for want of strict conformity 
therewith, it is illegal and void, are questions which this court has no 
jurisdiction to decide. Executive Communication................0.0005 

+. The provision of the Constitution, that the salaries of officers shall 
2 payable quarterly, does not refer to the * pay *’ of members of the Leg- 
islature ; their “* pay *’ may be drawn at such time as the Legislature may, 


may be composed. Vacancies from death, resignation, or 


by law, determine. Executive Communication...................00000. 
‘See Impeachment, 1.) 
LIEN— 


1. The existence of a “lien ’’ on behalf of the complainant, will not en- 
title him to an injunction to restrain the defendant in the free use and en- 
joyment of his property... ......ccccscccccces PARKOPOR RESET SEEKER SORES 

2. In cases of lien, to entitle a complainant to the aid of an injunction, he 
must show that the free enjoyment of the property by defendant will, in all 
probability, tend to its injury or destruction to an extent that will 
impair its value as a security for his demand, and peril its ultimate pay- 


meet, F.C GS. TE. TE. Vi. CUES Be GIO. oon ne cc vtcnsccccccsccsons 
(See Landlord and Tenant, 1, 2, 3.) 
LIMITATIONS— 


{. A writ of error is not commenced or brought and prosecuted with 
effect within the meaning of the statutes of this State until it is filed in 
the court which rendered the judgment. The day on which itis issued 
or bears test is immaterial. Crippen vs. Livingston.............. errr 

LUNATIC—See Equity, 16, 17. 

MALICE—See Criminal Law. 

MANDAMUS— 

1. Where, in a proceeding to disbarrar attorney, an interior court has 


686 


689 


» 
oh) 


638 








TERMS HELD IN 1867-’s-9 723 





—_ - ee 


rndian to Twelfth V olime. 











decided erroncously on the testimony, and a plain case of wrong and in- 

justice is presented, the appropriate remedy for restoration is by man- 

damus rather than writ of error. State of Florida vs. Wm. Kirk....... . 28 
MASTER’S REPORT— 

1. When a bill is filed, and a cause is at issue, and the nature of the 
case requires a statement of account by a master, and the master in his 
report simply recapitulates immaterial portions of the testimony, with- 
out stating an account, no decree can be based upon such report........ 310 

2, Where the appellate court cannot determine from the report of a 
master or from the evidence in the case the basis upon which the decree 
was made, the decree will be reversed. June vs. Myers...........ee0e008 210 

See Practice.) 

MORTGAGE--See Landlord and Tenant, 1, 2, 3. 
NEW TRIAL— 
Where two juries have concurred in finding a verdict, it ought not to 
be set aside as agent the weight of evidence; otherwise, when it is 


2. Where the evidence is contradictory, making it the duty of the jury 
to decide upon the eredibility of the witnesses, the court will not set 
aside « verdict as against the weight of evidence..... iseccssncebhengadene ae 
o. Where a jury on a s®ond trial find a yerdict against the decision of 
the court on a former motion fora new trial upon a point of law, the 
STK WE PRE GW BU vk an. 8b0ccddcssanicesse st picniaa a ule dalle eieee jenn Se 
+. Ifa verdict be found upon testimony which did not tend to prove ama- 
terial fact necessary to entitle a party to recover, or upon a misapplication 
of the facts to the charge of the court, a new trial will be ordered, though 
the same verdict may have been found by two juries upon the same state 
Cts. FP... Be WA. Bein ccctcesascccscrcsss Prerer rere eee 497 
. Where there is testimony tending to prove the concurrent under- 
standing and intention of the parties as to the particular terms of a parol 
agreement, and the jury have passed upon it, the verdict will not be dis- 
turbed, particularly where the charge of the court was proper. Morrison 
vs. McKinnon....... Kttcibesrtestesitiamutismems Catan igikemial aieles 
Where the ple ndings : are regular, and the defendant’s attention on 
crossing plaintiff's interrogatories for the examination of witnesses is 
called to the character of a draft upon the defendant, which draft is a 
proper cause of action in the case under an agreement of the parties, 
“not being advised of the particular character of the draft,’’ under such 
circumstances, is nosuch matter of surprise as to authorize 2 new trial... 640 
7. If from a general review of the case there was evidence to justify the 
verdict, and it does not clearly appear that there have been errors in law 
or fact which necessarily operated to the prejudice of the defendant, a 
new trial will not be granted for surprise. Orthing vs. Gundersheimer.. ¢ 
1. Where a verdict is clearly against evidence, or clearly in disregard of 
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preponderating evidence, it will be set aside and a new trial granted. 
Se Oe EO Wns cn cccrececsncendscdosacscessceceascedencel 43 
(See Jury, 5, 6, 7, 10, 11, 12, 15, 14.) 
NOTE—See Promissory Note. 
NUISANCE— 

2. All obstructions to the navigation ofa bay or harbor, not authorized 
by the Legislature, are public nuisances, but all structures built upon 
submerged soil between the line of high tides of a navigable bay and its 
channel are not ipso facto nuisances ; whether they are nuisances is a ques- 
tion of fact to be determined in cach case.... 2.0.2.0... 6. cece eee eeeeees 348 

3. An obstruction to navigation, which is a public nuisance, being the 
subject of a proceeding at the instance and in behalf of the State, by 
which it may be abated, and the person guilty of its erection punished, 
an individual cannot maintain an action, either at law or in equity, to 
have it abated, or to prevent the creation of other like nuisances, unless 
he sustains damage beyond and in addition to that which falls alike upon 
the public, and he must seek relief in a court of law or equity, as the na- 
ture of his special injuries and the remedies for them should determine 
Oi OP Pico ncccccccencssccnetganssenaccnesenesaccoccsecsesecnee 348 

4. Where the erection of a structure upon a public road or street, ina 
city, is threatened, the structure being a public nuisance which works 
special damage to a neighboring proprictor in the enjoyment of his prop- 
erty in the vicinity, as well as to the value of it, a court of equity will 
grant an injunction to restrain its erection, but if the structure is some 
distance from the true line of the road or street, and does not interfere 
with the use to which the road is dedicated, it will not, on this ground, 
restrain its erection. Alden and wife vs. Pinney......................5. 348 

OFFICE AND OFFICER— 

1. The Attorney-General is the proper officer to file an information, in 
the nature of a quo warranto, against a person holding a public office to 
inquire into his title tothe same. It isa power incident to his office. 
Upon the filing of the information the writ issues upon his demand, as 
in ordering actions of debt by the State against its debtors, and in a case 
of this character, the Court cannot inquire into his motives or the mo- 
tives of a third person alleged to influence his action.................565 191 

2. The Legislature has no authority to hear and determine a case involv- 
ing the right and title to the office of Lieutenant-Governor. This is a 
power distinct from the power of the Senate to try impeachments, anda 
matter solely within judicial cognizance. ‘It is nota seed question 
beyond the power of the courts to determine .............. ce cece ee eees 191 

3. The right to an office will not be inquired into collaterally ; the only 
method known to the law of trying the legal title to an office is by a di- 
rect proceeding for that purpOSC...........cccee cece cece e eee ccee erences 192 

4. An officer de factois one exercising the duties of an office under color 
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of election or appointment, and his acts are as valid and binding upon the 
public, or upon third persons, as those of an officer de jure............+- 
5. The terms “‘ registered voter,” in section 22, article XVI., of the Con- 
stitution of this State refer to the registration authorized by the 6th see- 
tion, article XIV., of the Constitution. It did not become operative as a 
requirement for eligibility to office before the Legislature had passed a 
registration law and the constitutional requirement could be complied 
AA eee ee ee ee ee a ne ene Fee EE, Se ee eS ee 
6. The office of Licutenant-Governor of this State being an office crea- 
ted by the Convention which framed the Constitution of the State, it is 
not controlled in such manner by the legislation of Congress authorizing 
" the holding of such Convention as makes the constitutional requisites 
for eligibility inoperative. Officers elected at the first election to fill the 
offices provided by the Constitution must be eligible according to its re- 
ag oe Ne DE: CI inn 406. 0.5 concn cettelnachenacamasn ohana oon 
. Members of what is known as the « Secession Convention ’’ were 
neither executive nor judicial officers of this State, within the meaning 
of these terms as used in Section 1, Article XVI., of the Constitution of 
this State. A person who was a member of such Convention, and signed 
the ordinance of secession, and who afterwards gave aid and comfort to 
the enemies of the United States, is not prohibited from holding any 
office, executive, legislative, or judicial, in this State. Executive Com- 
IO co 50:50 nt dnin des sndetedictiocesnieesentsdbetivanesiniesagenssec 
8. To constitute an impeachment so as to be effective under the Consti- 
tution to suspend the officer, the articles of impeachment must be pre- 
sented to the Senate, and a constitutional quorum of the Senate must re- 
eeive them. Executive Communication. .......cccccccescccsscccsccscce 
PARTNERSHIP— 
A, B, and C, being partners, agree upon a dissolution; B and C assign 
and transfer all their interest in the joint property to A, who assumes the 
payment of the joint debts, and covenants to save B and C harmless. 


Held : 

1, That the property ceases by such agreement to be joint property, 
and that the lien or equity of the retiring partners to have a sale of the 
property, and an application to the joint debts, is destroyed............. 

2. That as between C and Aa relation analogous to that of principal 
and surety exists by virtue of A’s assumption of the debts and his cove- 
nant, and that, saving the rights of the joint creditors, C has the standing 


of a surety in a court of equity...... inne drteens osoveces oceeeccoscrsese « 


3. When the liability of a surety has attached in consequence of the de- 
fault of the principal, the surety who has been sued by the creditor may 
apply to a court of equity and _— the principal to relieve him from 
= TTI ooo 6 v.csicinns sn ccseessrcboentsesesensseeneeesscongveben ecevees 

. Where the Chancellor has, upon i a bill filed by the surety in sucha 
on appointed a receiver to take charge of the old stock and such prop- 
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erty as has been purchased by the procceds of sales of what was once joint 
property, this court will not direct such order to be vacated uncondition- 
ally in a case where the principal debtor has transferred a portion of his 
money to another Statt, and is doing such acts as indicate an intention t 
disregard his covenant, and which if not checked will result in loss to th 
surety. Such an order should be vacated only on such terms as wou 
secure the application of such property to the payment of the joint de 


to the relief of the surety. West & West vs. Chasten,. oe: 





PAYMENT—Sce Appropriation of Payments. 
PLEADING— 

1, A plea to an information, in the nature of a yuo wurranio, should s 
out the defendant’s title at length; itshould be responsive to the infor 
mation. The defendant must justify or disclaim, and not guilty, or 
usurp, are not good pleas. All the facisneccssary to constitute a good 
title must be sct up. In default of such a plea judgment by default coes 
PE GE Ga nitagnkebandsaceawenesceaeenens ee ee ee eee 


4 


2. A prosecution instituted in the name and in behalf of 
the State of Florida, is a substantial compliance with th« 
requirement in section 2, Article VL., viz.: ‘* The style ofall process s 

* The Staite of Florida,’ and all proses utions shall be conducted in t 
name and by the authority of the same.’’ It is sufficient, if it apne 
from the record that it is conducted by the authority of the State of 








ida as distinct from the authority of any other power................. 190 
The proceeding by information, in the nature of aguo warranta, is es 
sentially a civil proceeding, and the pleadings in it are as much subje 
to amendment as they are in ordinary civil actions. It is criminal only 
Ee I inn tet eddvnwrnosmmaedinne cudedecneoene i99 
-RACTICE—EQUITY— 


Under the prayer for ** general relict,” such relict may be afforded t 
the complainants as is consistent with the case made in the bill, 


news 
. rovicea 


the relief granted does not conflict with that specifically prayed... . 26 
2. A court will not suffer a defendant to be taken by surprise, and p 

mit a plaintiff to neglect and pass over the special prayer he has made fo 

relief, and take another decree, even though it be according to the case 

made by his bill.. Sn ee re ee a ee icueeeaowne . & 


3. The plaintiff ¢ cannot desert specific relicf prayed, and under the gen- 
eral prayer ask special relief of another description. Under the genera! 
prayer the plaintiff shall have such other relief as is consistent with the 
case made and the special prayer, and no more................0e ee eeee 26 

The exception to this general rule is, when there is an of struction t 
the court’s granting the particular relief prayed. In such cases the plain- 
tiff may take a different decrce pews the general prayer.. P. & G. and A 


This court will not sct aside a decree for the purpose of enabling < 
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party to answer who was duly served with process, and had ample oppor- 
tunity to answer a bill, but neglected to do so before a decree pro confesso 
was entered, and made no attempt to file an answer before final decree 
6. The appointment of a receiver is a matter resting in the sound dis- 
eretion of a Court of Equity, and a receiver is treated as the representa- 
tive or agent of the court, and subject to its orders. He is appointed to 
secure the benefits of such persons as shall be entitled, and the procee‘- 
ing does not affect the rights of parties on the subject matter. Frisbee & 
pT es ee pesca Seastbdeneeendon press 
7. When a bill is filed, and a cause is at issue, and the nature of the case 
requires a statement of account by a master, and the master in his repo 
simply recapitulates immaterial portions of the testimony, without stat- 
ing an account, no decree can be based upon such report........... ore 
8. Where the appellate court cannot determine from the report of a 
master or from the evidence in the case the basis upon which the decree 
was made, the decree will be reversed. June vs. Myers.......... tielaies 
*, Where a bill is taken pro confesso, and a final deeree is passed under 
the sini an appeal lies to this court under the practice in this State, 
and in all eases such an appeal opens for the consideration of this court 
Che POCONE PTIOK 2O ECHO GOUT ones occ dic Siwcccstacecccessés ddanvadens 
10. Where there is no equity in the bill, or the case made shows a plain 
‘emedy at law, this court, inan appeal of this character, should direct the 
bill to be dismissed, though these questions are not raised in the plead- 
ings. Freeman vs. Tima@nus..........sccscscoce asses hestetensedpotanen 
Under the statutes regulating appeals in chancery fro om : final or inter- 
locutory decrees, a bond is not necessary to perfect an appeal. The only 
result attending a failure to give bond under the statutes is, that the ap- 
peal does not operate as a supersedeas........2..ccccccccccvcese eer 
12. Where an appeal is prosecuted from an interlocutory order or r dec cre 
in chancery, under the act of 1853, if the bond is in a suflicient amount 
and so conditioned as to secure the appellee fully in his rights, as well as 
for all damages in the event the decree of the court below is affirmed, 
= in whole or in part, it isa sufficient bond. Kilbee and Barnes ys. 





iencies in the record cannot be taken advantage of by motiorz 
miss the appeal. If the appellee desires to remedy the deficiency, 
he must suggest the diminution and move for a certiorari under the rules. 
l4. Wouiatis good cause for an omission to file a copy of the record 
the first day of the term of this court in accordance with the statute, is 
maiter to be addressed to the discretion of the court. In this case, held 
that the state of the country at and preceding the first term of this court 
was suflicient cause to excuse a failure to file the record on the first day 
of that term. Underwood vs. Underwood...........0csssscccsccccceces 
15. it being a requirement of the statutes of this State that **no divorce 


from the bond of matrimony shall be granted to any applicant, unless it 
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shall appear that such applicant has resided in the State of Florida for 
the space of two years prior to the term of such application,’’ this fact 
must be alleged in the bill, and established by proof. Phelan vs. Phelan. 

(See Appeal, Injunction, Divorce, Receiver, Alimony.) 

PRACTICE—LAW— 

1. After a juror has been regularly sworn and empannellec. the fact 
that he was a juror previously in the same cause when there w:s a mis- 
trial, because the jury could not agree, does not authorize or require his 
being set aside in the second trial, when it does not appear that the juror 
is prejudiced, partial or biased in regard to the matters or questions 
submitted to the jury, and this in the judgment and discretion of the 
CONTE 6:6:0:0:610 6: 6.0:0:9.0:66:6:4:6:0:654:050640:0000:0:006.0000000005 6060.000000008065. 00080 

2. Judges are notauthorized or required to give charges or instructions 
to juries on abstract questions of law not pertinent to the case before the 
court, and having no relation thereto. .........cccccccccccccccccccccccs 

3. Where a sealed verdict (by consent) has been rendered by a jury, 
neither party has the right to demand that the jury be polled. This may 
be done, however, at the discretion of the judge, whose duty it is to 
see that no wrong or injustice is done to parties, and whose discretion 
in such cases is not matter for review by this court. Whitner vs. Ham- 


+. The rule of court which prescribes that unless the declaration be filed 
by the first day of the second term, the cause shall be dismissed, is not 
mandatory upon the court, but is only a right or privilege accorded to the 
defendant, to have the same dismissed upon motion. 

5. A waiver of precipe and summons and an acknowledgment of ser- 
vice, endorsed upon the declaration, is not to be so construed as to de- 
prive the defendant of his right to make defense to the suit. 

6. Both by the rule of the common law and by the statute of Florida, a 
judge is precluded from sitting on the trial of any cause in which he may 
haye a pecuniary interest. Whether under the second section of the act 
of 1862, the defendant may waive the objection. Query? Ochus vs. 


7. The notice required in attachment suits is to enable defendant to ap- 
pear and plead to the merits of the cause, and not to appear and contest 
the validity of the writ, and the only limitation to the time of notice is, 
that no judgment can be rendered before satisfactory proof of such notice. 

8. To obtain the writ of attachment it is only necessary to file the proper 
affidavit and bond with the clerk—a precipe is not required bylaw. The 
time of filing the affidavit for attachment is made by statute, for all legal 
purposes, the date of the commencement of the suit.../............0.00- 

9. The rule of this court, adopted in 1854, was not intended to regulate 
the practice in the circuit courts. It is directed to the clerks in making 
up a record to be used in this court, to copy the papers in the order in 
which they were originally filed. Simpson & Co. vs. Knight e¢ al......... 


449 
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PRACTICE—LAW—(Continued. ) 

10. A prosecution for crime must be conducted in the name and by the 
authority of the State of Florida. Ex Parte Wm. Nightingale, 272. State 
0 GNI noo cc cninvesinnsndsadns hnecuneinssouenessnscavesetepessonessee 190 


11. Where it is intended to apply to the court to have an attorney dis- 
barred, the proper course of proceeding is to present the charge to the 
court, and it will direct a rule to show cause why the name of the attor- 
ney should not be stricken from the roll, if a case proper for the action of 
the court be presented ; this rule is awarded, served, and returned, and 
the court hears and determines the matter according to law............. 278 

12, A regular complaint against an attorney ought not to be received 
and acted on unless made on oath, and the charge made should be specific 
and particular, so that the officer may be aware of the precise nature of 
the acusation he is to meet. State vs. Wm. Kirke................-2e00: 278 

15. It is the imperative duty of the court to dismiss an appeal upon an 
application based on the production of the certificate of the clerk of the 
circuit court that an appeal has been obtained and a bond given, the copy 
of the proceedings in the court below not being filed, unless the party in 
default shows some good cause for not having complied with the statute. 493 

14, What is ‘‘ good cause”? for an omission to file a copy of the record 
of proceedings with the clerk of the Supreme Court, after taking an ap- 
peal, is matter to be addressed to the sound discretion and judgment of 

TRO COME. vc cccccccccccecccsscesodoncccovcscsssocseseesesocooss pstkende 493 
15. Neglect to file the proceedings of the circuit court because the ap- 
pellant or his counsel had reason to believe that no cause would be heard 
at the commencement of the term, is not ‘‘ good cause” for the omission, 
the law requiring the appellant to file the papers with theclerk of the Su- 
preme Court on the first day of the term. Rains vs. Thomas............ 493 

16. Though a court make an incorrect ruling as to the admissibility of 
testimony, if it be afterwards corrected, and such testimony admitted in 
time to give the party all the benefit of the facts sought to be proved, 
such erronecus ruling will not be ground for granting a new trial........ 552 

17. It is discretionary with a court whether to compela party to join in 
GOUEUOE CO CUMROIOD so 0 0.6.5.0. 60.5:0:0:0:0:0.6:0,09:54.400450009008000060660000000058 552 

18. Where there is testimony tending to prove the concurrent under- 
standing and intention of the parties as to the particular terms of a parol 

agreement, and the jury have passed upon it, the verdict will not be dis- 
turbed, particularly where the charge of the court was proper. Morrison 
WD. FN oo is 6 0080 0i0iksk 40005000060 5008 $eseesseheseodenceteenensenes 552 

(See titles Appeal, Error, Jury, Attorney-General, Mandamus, Infor- 

mation in the nature of a Quo Warranto, Criminal Law, Charge of Court, 
Bill of Exceptions, Continuance, New Trial.) 
PRESIDENT OF THE UNITED STATES—See Emancipation. 
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PROCESS— 

1, A paper purporting to be a writ of certiorari, without the seal of the 
court from which it purports to be issued, and without being tested 
cording to law, isa nullity. Frisbee € Johnson vs. Timanus........ 

(See Courts, 9.) 

PROMISSORY NOTE— 


1. In an action by the bearer of a promissory note against the maker, a 


plea setting up ‘ that the plaintiffat the time of the commencement of 


the suit did not possess, and was not seized in his own right of the legal 
title to the promissory note, the same not having been assigned or trans 
ferred tohim by the original payee thereof, or by any othe 
the legal thereto,” is not a good plea. 

2. Possession by plaintiff ix Ais own right at the commencement 
suit upon a note payable to bearer is not essential tou recovery. Posses 
sion by an agent or trustee is sufficient to maintain an action at law in his 
own name as bearer, and proof of agency only results in permitting th 
defendant to avail himself of any defense against the principal which } 
may have. 

3. A plea of this kind is not available unless it sets up that plaintiff is 
possessed mala jide, or by casualty without consideration. 





person havin 


4, Plea of an assignment of such a note to plaintiff by a party not 
ing the legal title would not defeat the action. It should go further 
set up that it was not acquired bona fide, and for a valuable consideratio 


without notice. Gregory vs. MeNealy......... sadenddoacanebaaed 
QUORU M—See Legislature, ». 
QUO WARRANTO—Xce Information. 
RECEIVER— 

1, Where an action of ejectment has been tried in a State court, and & 
verdict and judgment rendered therein, and a writ of evrtioreri issued im- 
providently at the instance of the failing party out of the Circuit Court o! 
the United States, in obedience to which the record has been certified | 
the State court into the United States court, and the State court, to pre- 
vent 2 conflict, suspends execution of the judgment, the party against 
whom the judgment was rendered being in possession, and in receipt of 
the rents of the premises in controversy, and being irresponsible, a Stat 

court of chancery may appoint a receiver to collect and hold the rents anc 
profits of the premises until the final determination of the proceedings it 
the United States court... ....scccccccccccccese Pe ee ee er ee 
2. The appointment of a receiver is 2 matter resting in the sound dis- 
cretion of a court of equity, and a receiver is treated as the representative 
or agent of the court, and subject toits orders. He is appointed to secur 
the benefits of such persons as shall be entitled, and the proceeding docs 
not affect the rights of parties on the subject matter. Frisbee & Johns 
ere ishen eee ShLbRaEAIEE? SRARRAR RE SORES OEE 














TERMS HELD IN 1867- 





Index to Tw elfth Volume. 


RECEIVER—(Continued.) 

A, B, and C, being partners, agree upon a dissolution; B and C assigr 
and transfer all their interest in the joint property to A, who assumes th 
payment of the joint debts, and covenants to save B and C harmless. 

Held: 

That the property ceases by such agreement to be joint property, 
and that the lien or equity of the retiring partners to have a sale of the 
property, and an application to the joint debts, is destroyed............. 

>. That as between C and A a relation analogous to that of principal 
and surety exists by virtue of A’s assumption of the debts and his cove- 
nant, and that, saving the rights of the joint creditors, C has the standing 
of a surety in a court of equity........ COLT OPT ET TE EET OTT TO eT 

When the liability of a surety has attached in consequence of the de- 
fault of the principal, the surety who has been sued by the creditor may 
apply to a court of ¢ as and compel the principal to relieve him from 
his Ji: aig ial aa tipuienite kami OT PET Pe Teer ENE eet 

5. Where the Chancelior has, upon a bill filed by the surety in such a 
case, auanda a receiver to take charge of the old stock and such prop- 





erty as has been purchased by the proceeds of sales of what was onct 
joint p vee erty, this court will not direct such order to be ' vacated 
ditionally in a ease where the principal debtor has transferred a portion 
of his money to another State, and is doing such acts as indicate an inten- 
tion to disregard his covenant, and which if not checked will result in loss 
to the surety. Such an order should be vacated only on such terms us 
would secure the application of such property to the payment of the joint 


uncon 





debts to the relief of the surety. West & West vs. Chasten............. 
RECOUPMENT OF DAMAGES— 
2. Where upon a sale of property, 2 note being given for the price, anc 


a bill of sale given in terms conveying the present title to the property, yet 
if there be a subsequent independent agreement to deliver the property 
sold ata future time, and the seller refuses or fails to deliver the pr _ ty, 
the defendant may avail himself of these circumstances to defeat a rec 
ery, upon suit brought by the payee upon the note. Branch & Clark vs 
Wot: cccerdeseases he ceneed Ee Ce Ter eer er errr rey 

SALARIES—sce Legislature, Constitutional Law. 

SLAVES— 

1. The warranty contained in a bill of sale given for a negro that Le 
was to be a slave for life, is not broken by the subsequent act of govern- 
ment which abolished in the Southern States the institution of negro 
slavery. Walker va. Gatiin.....o..crcesccccsesscsnvssededoeces enabeekis as 
2. The proclamation of the Pre sident of the United States of > January iF 

1863, known as the Emancipation Proclamation, was 4 military order 
founded upon a supposed military necessity, in atime of war, and became 
operative only when the Federal Government was enabled by the power 
of arms to enforceit. Slaback vs. Cushman.........cccccccsccceseres 
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STATUTES CONSTRUED OR REFERRED TO— 
1, Chap. 75, Laws of Fla., Sec. 3, An Act amendatory of the Criminal 


laws now in force in this State, approved Jan. 6, 1847.................. 135 
2. Chap. 1327, Secs. 1 & 2, An Act in relation to the qualification of 
SEE, CI BHU Ty in 66 66:0 65 05. 00.00500560 5055 5esekeeseciesenes 138 
3. See. 1, Par. 4, Thomp. Dig., 368, RR ere: 146 
4. Sec. 3, Par. 1, Thomp. Dig., 369, | Aehenebesacakesusaunn 146 
5. Attachment statutes construed....................589 to 618, 628 to 632 
G. See. 1, Par. 1, Thomp. Dig. 325, commencement of action.......... 146 
7. See. 1, Par. 1, Thomp. Dig., 376. Mortgage of personal property... 166 
8. Sec. 4, Par. 2, Thomp. Dig., 183. Mortgage ,, ~ o coco 
9. Chap. 1498, an Act for the relief of Landlords. Rent and Lien..... 166 
10. Chap. 2, Sec. 2. An Act to organize the otfice of Attorney General 
. hye Pe OE Ons sc hcncciccccccsccesccscensseenseess  — s6escenn0 225 
. An act to protect all persons in the United States in their civil rights 
aa furnish the means of their vindication................20eceeeeeeeee AIH 
12. An Act relating to Habeas Corpus and regulating judicial proceed- 
ings in certain cases, approved March 3, 1863............2eeeeee cece see 242 
18. An Act to amend An Act relating to Habeas Corpus, approved 
PEE Dy, EP 660-400-6046 0 0s cbecsnoeeesdsacoeeantesennccdececcscescacene 242-6 
i4. An Act regulating Judicial proceedings in certain cases, approved 
FEE Belg cht tctencatescncsdacteseccsdabinatscasesatsctvesetesences A2-6 
15. Acts known as the Reconstruction Acts...............eeeeeeeeeee 263-5 
16. Sec. 25, Act of Congress relating to writs of error, approved Sept. 
Sy BO eis 6 060 00:t thse nncke nbs nnsdhaenkeseeeetsoessessssesses1assecees 268-9 


17. Sec. 1, Par. 1 & 2, Thomp. Dig., 322, 323. Admission of Attorneys. 280 

18. Chap. 1627. An Act to organize the county courts of this State.... 286 

19. Chap. 521. An Act in addition to and amendatory of the several acts 
concerning writs of error and appeals to the Supreme Court, approved 


FOR, Ty Bao 0 hndsscscccncsccscccescscsdiccccesdscssessnecensees 295, 403, 417 
20. Sec. 2 *, Pars. 3 to10. Thomp. Dig., 464. Master in Chancery...... 318 
21. Sec. 2, Par. 2. Thomp. Dig., 321. Contempt by violating injunc- 

Rs oa ccccccsccctcsesesccdvrccescseescccsescccsocessscensccsssecesessce 335 
22. Par. 9, Thomp. Dig., 458. Insisting upon special matter in answer in 

Chancery instead of stating it by formal plea or demurrer..............+++ 378 
23. Chap. 791. An Act for the benefit of commerce................- 380, 388 
24. Sec. 1, Par. 2, Thomp. Dig., 457. Decree pro confess0............+++ 408 


25. Sec, 3, Paragraph 1, Thomp. Dig., 462. Appealand Supersedeas.... 417 
26. Chap. 1, Par. 1, 2, 3, Thomp. Dig., 446. Appeal and Supersedeas... 417 
27. Chap. 2, Par.1, Thomp. Dig., 448. Dismissing Appeal.......... 433, 494 
28. Sec. 3, Par. 8, 10, 14, 15, Thomp. Dig., 225, 224, Divorce and Ali- 


29. Chap. 522. An ‘Act amending the laws in reference to divorces...... 450 
30. Act of Congress emancipating slaves coming under control of United 
I 50-6. h nek cshes ecmnccnsdecesndsebeededecncdcbecasedinseas 477 
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STATUTES CONSTRUED OR REFERRED TO—(Continued.) 


33: Chap. 3, Pas. 4, Tinea Bile., BOR, Wei vias ooccccccescvcsccsesoccs 552 
32. Statutes regulating organization of grand jury................-+00- 562 
33. Sec. 74, Chap. 1096. An Act to amend the pleading and practice in 
the courte of this State, amendment,...........cccccccccccccccccccsccecs 633 
34. Sec. 6, Par. 3, Thomp. Dig., 360. Process of courts of law.......... 636 
SUPERSEDEAS— 


1, Under the statutes regulating appeals in iiaiae from final or 
interlocutory decrees a bond is not necessary to perfect an appeal. The 
only result attending a failure to give bond under the statutes is, that the 
appeal does not operate as a supersedeas.......... sc ccce cece cceccereeces 416 


2. Where an appeal is prosecuted from an interlocutory order or decree 
in chancery, under the act of 1853, if*the bond is in a sufficient amount 
and so conditioned as to secure the appellee fully in his rights, as well as 
for all damages in the event the decree of the court below is affirmed, 
either in whole or in part, it is a sufficient bond upon which to award a 
supersedeas. Kilbeo & Barnes vs. Myrick.......ccccccccccccsesescccccs 416 

SURETY— 

A, B, and C, being partners, agree upon a dissolution ; Band C assign 
and transfer all their interest in the joint property to A, who assumes 
the payment of the joint debts, and covenants to save B and C harmless. 


Held : 


1. That the property ceases by such agreement to be joint property, 
and that the lien or equity of the retiring partners to havea sale of the 
property, and an application to the joint debts, is destroyed............ 315 


2. That as between C and A arelation analogous to that of principal 
and surety exists by virtue of A’s assumption of the debts and his cove- 
nant, and that, saving the rights of the joint creditors, C has the standing 


275% 


of a surety in a court of equity........... Siesbdenevevasceteseutesabnniee % 315 


3. When the liability of a surety has attached in consequence of the de- 
fault of the principal, the surety who has been sued by the creditor may 
apply toa court of equity and compel the principal to relieve him from 
BE IR. 3.0. 60h. 0i000 060466056 06400 he estedasesenenieatsnnsatssaegens 315 


4. Where the Chancellor has upon a bill filled by the surety in such a 
case, appointed a receiver to take charge of the old stock and such pro- 
perty as has been purchased by the proceeds of sales of what was once 
joint property, this court will not direct such order to be vacated uncon- 
ditionally in a case where the principal debtor has transferred a portion of 
his money to another State, and is doing such acts as indicate an inten- 
tion to disregard his covenant, and which if not checked will result in 
loss to the surety, Such an order should be vacated only on such terms 
as would secure the application of such property to the payment of the 
joint debts to the relicf of the surety. West & West vs. Chasten........ 315 
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SURPRISE— 
1. Where the pleadings are regular, and the defendant’s attention on 
crossing plaintiff’s interrogatories for the examination of witnesses is 
called to the character of a draft upon the defendant, which draft is a 
proper cause of action in the case under an agreement of the parties, 
‘*not being advised of the particular character of the draft,’’ under such 
circumstances, is no such matter of surprise as to authorize a new trial.. 
2. If from a general review of the case there was evidence to justify the 
verdict, and it does not clearly appear that there have been errors in law 
or fact which necessarily operated to the prejudice of the defendant, 2 
new trial will not be granted for surprise. Orthing vs. Gundersheimer.. 
TRIAL—See New Trial, Criminal Law, 25. 
USURY— 

The statute of usury, Th. Dig., 254, $1, refers to contracts of the loan 
of money or things of value for a specified interest or compensation for 
their use, aecording to their value; and such contracts as provide for a cer- 
tain uncontingent repayment ofthe principal sum or value, and a certain 
incontingent rate iz value for its use ; and unless a contract is in viola- 
tion of this principle, it does not come within the prohibition of the 
es: | NE i, NON oc ices Kiaunacnaseaubn sat neichsngante 

VENIRE DE NOVO—Scee Jury. 
WARRANTY— 
1. The warranty contained in a bill of sale given for a negro, that he 
was to be ‘fa slave for life,’’ is not broken by the subsequent act of the 
fsovernment, which abolished in the Southern States the institution of 
er ond occa eaunasawednedeashyekaebakeemees 
WRIT—See Process, Equity, 18. 
WRIT OF ERROR—See Errov. 

This court having pronounced judgment of ouster against 2 person 
holding office under the State Constitution, such person not having been 
‘ligible when elected, the detendant obtains 9 writ of error from the Cir- 
suit Court of the U. 8. to this Court, returnable to the Supreme Court of 
the United States. The Chief Justice of this Court declines to sign the 
citation, giving his reason. State of Florida vs. Gleason................ 
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